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AN HISTORICAL ESSAY ON THE © 
LEGISLATIVE POWER OF ENG- 
LAND. WHEREIN THE ORI- 
GIN OF BOTH HOVSES OF 
PARLIAMENT), 


Their ancient CoxsrITrvriox, and the CHANGES 
that have happened in the PersoNns that com- 
poſed them, with the occaſions thereof, 
are related in a chronological order. 


And many things concerning the Engliſh government, 
the antiquities of the Laws of ENGLAND, and 
the FEupaL Law, are occaſionally 
illuſtrated and explained, 


— 
% 


3 By GEORGE St. AMAND, Eſq, / of 


Of the InnerR- TEMPLE, 


— 


None can be ſaid to know things well, who do not know 
them in their beginnings, Sir . Temple's Preface to his 
Hiſtory of England. 


Rara temporum felicitate, ubi ſentire guæ welis, & gue ſentias 
diecre licet, Tacit. Hiſt. lib, 1. cap. 1. 
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AN 


Hiſtorical Eſſay, &c. 


GH A P, K. 
Of the ſlate of Europe, and particularly of the 


form of government in Old Germany; the 
ſubduing the weſtern province of the Roman 
empire by the northern nations; the original 


of all the European monarchies, parliaments, 
and the Feudal Low. | 


LL the European governments confiſted 
originally of few perſons, contained ſmall 
diſtricts of land; and within the compaſs of what 
we now think hardly ſufficiently extended to com- 
poſe one kingdom, we find many princes dignified 
with the title of King: Thus, not to mention 
others, we read that there were in Italy kings of 
Rome, Alba, Hetruria, &c. And though theſe 
and the like ſtates were anciently ſtiled kingdoms, 
yet if we were to ſpeak of them according to the 
preſent acceptation of the word, and notions of 
things, we ſhould rather call them Clans or Seprs ; 
for with reſpect to the extent of ground, the 
number of ſubjects, and the power 4 the ſuperi- 


a ors, 
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ors, they reſemble more the Highland lords in the 
north part of this iſle, or the old Tains in Ireland, 
than the preſent luſtre or power of kings. 

The Romans, ('twas a natural conſequence of 
the circumſtances of thoſe times) whilſt they were 
a free ſtate, extended their command over great 
part of Africa, and Aſia, and all Europe; (Bri- 
tain, Germany, and the more northern provinces, 
only excepted.) As their empire increaſed, ſo did 
their- vices, and the corruption of the people, 


which gave Cæſar (a), whoſe youth had been ſpent 
in the moſt ſcandalous and abandoned manner, a 


favourable opportunity to effect what Catiline had 
aim'd at before, I mean the reducing that empire 
under his own power. As Catiline's failing left 
his attempt branded with the odious name of a 
conſpiracy, which his adverſaries moſt juſtly im- 
poſed on it; ſo Cæſar's ſucceſs made poſterity call 
his rebellion by the ſpecious, but improper name 
he himſelf gives it in his Commentaries, of a civil 
war. That he eſtabliſhed tyranny, and that it 
continued long after in the Roman empire, is too 
well known to be farther inſiſted on. 

Whilſt all the reſt of Europe (for Britain, after 
the change of the Roman government, was ſub- 
dued) groaned under the galling yoke of tyranny 
and oppreſſion, Germany (under this appellation 


Tacitus, Paulus Warnefridus, and others, com- 
prehend the northern nations (3), for they come 


from one common (c) ſtock) preſerved its native 
liberty, and probably the ſelf-ſame government 


that was eſtabliſhed when thoſe countries were firſt 
planted; and then, as now, *twas divided into 
many ſtates, all independent one of another (4); 


(a) Vid. Suetonium in vita Cæſaris. 
(6) Craig, de Feudis 19. Verſtegan 156. 
(<) Grotu proleg. ad Hiſtor. Gothorum, 22. 


4 Cæſar de Bell. Gal. lib. 6. c. 21. 


few, 
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few, very few only, were under kings, and but 
two of. thoſe. were abſolute monarchs (e). In the 
other provinces there were {uperiors, diſtinguiſhed 
in the Latin authors, from whom we have the ac- 
count of their. original government, by the name 
of Princes, in Latin, Principes (F); which word 
| denotes no more than the Firſt, nor, as to the Ro- 
man affairs, during the commonwealth, is it to be 
found in any other acceptation. Thus Princeps 
Senatiis does not denote the ruler or tyrant of th 
ſenate, but only the perſon who had the firſt Fay 
in.it. Under the emperors, even ſo low as Tra- 
jan, (and lower we need not look, for tis only ne- 
ceſſary to know what ſenſe Tacitus uſes the word 
in) we find the word princeps uſed by his intimate 
friend Pliny, in his panegyrick on Trajan, in a like 
ſenſe: Hic regnum ipſum, queque alia captivitas 
gignit, arcet ac ſubmovet, ſedemgue obtinet principis, 
ne fit domino locus (g). And in the ſame panegy- 
rick, in another place, he has this expreſſion, 
Scis ut ſunt diverſa natura dominatio & Principalus, 
ita non aliis eſſe principem gratiorem, quam qui maxi- 
me Dominum graventur (B). 
The princes amongſt our German anceſtors ob- 
rained their dignity by election (i), and their au- 
thority conſiſted rather in perſuading than com- 
manding; in affairs of little conſequence the prin- 
ces determined; in thoſe of great, the whole na- 
tion; who for the exerciſe of this power, and to 
conſult of their own common. good, met at ſtated 
times armed. At theſe meetings were all great 
affairs ſettled, princes choſen (I), and thoſe who 


e Tacit. Ger, c. 43, 44, K 7. 
75 Tacit. Ger. & ad, b fupra 
* Pag. 328. 


Pag. 815 8. 
75 Tacit. Ger. c. 12. 
% Tacit. Ger. c. 11. 
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had been guilty of crimes might be accuſed (I): : 
Here alſo were the youth, when grown to man's 
eſtate, produced, and by giving them arms, ad- 
vanced into the rank of military perſons (). 

The territories of each nation were divided into 
ſeveral cantons (=), which were after wards called 
counties (o), where the princes adminiſtred juſtice, 
and compoſed controverſies, but not ſolely or by 
their own authority, for x00 of the common ſort 
wete aſſociated to them, to give them both advice 
and authority (p): The princes alſo annually aſ- 
ſigned lands to the people, according to their tribes 
and families, to be by the individuals poſſeſſed for 
one year and no longer (q). Theſe were afterwards 
by them portioned out to their ſlaves, to plough 
and till, under a reſervation of part of the produce 
of the land; for in Germany each perſon's wife 
and children did the, domeſtick buſineſs of the 
fun (r). 85 

In time of peace the German tidri6s had no 
common ſuperior of the ſeveral cantons each na- 
tion was divided into, but on any war one was 
choſen, with power of life and death, to com- 
mand the army (4); ; in which the individuals were 
ranked and placed in troops, not by accident or 
chance, but according to their families and kind- 
reds (t). On the whole, what the moſt learned 
the late biſhop of Petetborough ſays of all govern- 
ments in their primitive inſtitution, is ſtrictly true 
of thoſe i in * His words are tele, * And 


= fac, | c. 12. 9 

( Idem, c. 13. 

(2) Tacit. Ger. paſſim. | 

(% Grotius de Antiq. R. P. Batavorum, 62. 

| (p) Tacit. Ger. c. 12. Cæſar ubi ſupra. _ 
 {4) Caf. de B. Gal. lib. 6. c. 20. * 4+ c. 2. | 
() Tacit. Ger. c. 25. — r 
(„) Cæſar de B. Gal. lib. 6. c. 21. 35 

00 Tacit. Ger. c. 13 
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% we find no other obligation laid on them that 
were under the ſame government, but that they 
% were to be (ovppayxc) aſſiſtants to each other in 
< caſe of an invaſion from without, or a rebellion 
<« ariſing within the ſame kingdom (v. ys 

Though the Romans branded our German an- 
ceſtors with the name of Barbarians, yer if we look 
cloſely into things, we ſhall find the northern na- 
tions had more reaſon to retort that opprobrious 
term: The learned Grotius has very exactly drawn 
their compariſon (aw). In this place it may be ſuf- 
ficient to remark, that though the Romans cer- 
tainly exceeded them in all the elegancies and luxu- 
ries of life, and alſo in the politeneſs of manners z 
yer in benevolence to mankind, the great virtue of 
human nature, this people excelled the Romans. 
We are expreſsly told, the Spaniards found it more 
eligible to live in ſubjection to theſe northern in- 
vaders, than to the Romans (x), and *tis highly 
probable others did ſo: And- well they might; 
for as is already obſerved, the greateſt rigour they 
uſed to ſlaves, was only reducing them to the ſtate 
farmers are in at this time. Nay, one of the fineſt 
genius's that ever Rome bred, mentions the dit- 
ference! of their circumſtances, as if he thought 
them the happier of the two. 


Libertas ultra Tanain Rhenumque receſſit, 
Et toties nobis jugulo quæſita negatur, 
Germanum Scythicumgue bonum (Y). 


| Sermany and Rome continuing, the one in a 
ſtate of liberty, the other of ſlavery, yield the moſt 
illuſtrious and evident proof of the conſequences 


(v) Orig, Gentium Antiq. p. 261, 
(w) In proleg. ad Hiſt. Gotho. p. 32, &c. 
(x) Mariana, lib. 5. c. 1. | 
] Lucan, lib, 7. lin. 243. 


1 that 


&7” of 
9 ya » ö 4 
65 
4 — * a 


W 


vi AN HISTORICAL ESSAY. 


that attend thoſe conditions. That great city, 


which from ſmall beginnings in a free ſtate, ex- 
tended its empire ſo widely, that, as Livy expreſſes 
himſelf, * It laboured under its own greatneſs.” 
That city, whoſe inhabitants, whilſt *rwas free, 
notwithſtanding its continual wars, multiplied fo 
faſt, that it ſent colonies into the remoteſt part of 
its far extended command; when reduced to ſlave- 
ry, foon became depopulated, as did its provinces : 
Though many means were tried to allure and 
compel the inhabitants to marry, yet they all prov- 
ed ineffectual; and well they might, for who 
would exert his induſtry in acquiring a property 


that was unſecure, or get children, who could be 


certain of no other inheritance but ſlavery, and 
were ſure of that? The ſtrength of the empire was 
not only decayed in numbers, but more in ſpirit ; 
for ſlavery debaſes the minds of men: And it fares 
with nations as with private perſons; both by op- 
preſſion grow ſtupid and decline, even as low as 
the brutal part of the creation, unleſs they have 
ſpirit enough to relieve themſelves : And then the 
cauſes of their woe, as in juſtice they ought, and 
ever will, meet with an ample retribution. _ 

The liberty in Germany produced the ſame ef- 
fects that it had done in Rome, they multiplied, 
and being hemm'd in by nations as free as them- 
ſelves, the ſea, or the Roman territories, and 
thereby having no opportunity of ſending colo- 
nies in a peaceful way, were forced to do it in a 
military one. For mankind, like waters, if pent 
up in too narrow a compaſs, naturally break their 
bounds, and overflow the adjacent country. 

This increaſe of numbers amongſt the northern 
nations, though it neceſſitated them to diſgorge 
themſelves, yet as none had a permanent intereſt 
in. land, there ſeems to have been no foundation 
in juſtice or reaſon, to determine who were to ata 
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their native country, and embark in the laborious 


and perilous attempts of conquering new habita- 
tions. *Tis therefore highly probable, they all 
proceeded in appointing the perſons that were to 
undertake theſe expeditions, in the ſame or like 
manner that the Lombards {a people of German 
origin) did; they by lot decided who ſhould go a 
colonizing in a hoſtile manner (z). That theſe ar- 
mies were formed in the manner we have already 
deſcribed to be uſual in Germany, 1s a truth too 
obvious to need any proof. 

| Ia the general a twofold ſuperiority may be uſe- 


fully remarked; farſt, that he was ſuperior of the 


whole collective body; ſecondly, that as the whole 


Was a confederate force of different ſtates, or at 


leaſt of different. cantons, ' and the detachments of 


each led by ſuperiors of their own, ſo was he, as 


well as others, ſuperior over his own particular 


followers ; and that all the power that the general 


or any other was inveſted with, flowed only from 
the good-will of the individuals, and was confer- 
red by election, is evident to any one who will duly 
conſider what we have already ſaid of the form of 
their civil government. 

Many were the irruptions of the northern na- 
tions; and as the imperial ſeat was removed to 
Conſtantinople, the wretched princes, that ruled 
this decaying empire, took moſt care to ſecure the 
parts near the place where they reſided, and con- 


ſequently left the weſtern provinces more expoſed. 


And as the inhabitants were thinned, and thoſe 
that were left were debaſed in ſpirit, theſe invaders, 
though ill-armed and worſe diſciplined, with leſs 
difficulty conquered all the weſt of Europe, than 
the Romans did one province from the natives 
when they were free. And at laſt the Franks and 


(z) Paulus Warnefridus de geſtis Longobardorum, c. 2. 
LS: Normans 
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Normans ſettled in France; the Longobards, and 
afterwards the Normans in Italy; the Alans, Van- 
dals, Suevians and Silingians firſt, and finally, 
the Goths in Spain (a), and the Saxons in Eng- 


land. All which revolutions, however — 


they may ſeem to ſhort-ſighted people, yet to tho 
of any penetration, will appear nothing more than 
the natural, and as I think, neceſſary, conſequence 
of the liberty the conquerors, and ſlavery the con- 
quered lived under. 10 — 2 

To underſtand the manner how theſe victorious 
people ſettled themſelves, in their reſpective con- 
queſts, which will at once diſcloſe the origin of all 
the European governments, and the Feudal Law ; 
I mult premiſe this obſervation, viz. That by the 
conqueſt of the land, the property of the whole 
was veſted in the collective body of the people, 
and not in any one perſon. And for the better 
eſtabliſhing this truth, I will prove, that the right 
was lodged in them; and alſo that that right was 
by them enjoyed, purſued, and executed. 

In order to ſhew how the right ſtood, *tis to be 
obſerved that theſe adventurers were not hirelings, 
had no pay as our armies have, which conſequent- 


1y are in the nature of hired ſervants, and what- 


ever they get, they get for the benefit of their pay- 
maſters ; but theirs conſiſted of a voluntary ſociety, 
and were, if I may uſe the expreſſion, partners in 
the expedition (+): For though the general, and 


other chiefs, were truſted with the conducting 


them, in ſuch manner as would beſt anſwer the 


ends they propoſed ; yet ſurely none can ſuppoſe 


they left their country where they were free, and 
ventur'd their lives without any pay, for no other 
end than the acquiring a property in the land for 


(a) Iſidori Chronic. 233. Mariana, W 6 . 
(5) Craig de Feudis, 20. Mezeray in the lives of Clo- 


thaire II. and Philip Aug. 0 


their 
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their leaders, and nothing for themſelves, no not 
a habitation, without loſing that liberty, the Ger- 
man nations always prided themſelves ſo much in 
(c). Secondly, in fact the land was parted 
amongſt the individuals, and we read expreſly, 
that Rollo, our William the I. Anceſtor, honeſt- 
ly divided Normandy by Meaſure amongſt the 
people he led (4). And this notion of every in- 
dividual's having a right to a ſhare in all that was 

t by war, continued long amongſt the French; 
of which I will mention one very memorable in- 
ſtance, and that too even when they were under 
the government of princes dignified by the writers 
of thoſe ages, and by us ſince, with the title of 
kings; *tis this: Amongſt the plunder a piece of 
church-plate was taken ; this the king had a mind 
to reſtore entire to the church it belong'd to, but 
one of the ſoldiers inſiſted on his right to a ſhare 
of the plate, and with his ſword divided it, and 
took part. Their wb year after, took occaſion 
to quarrel with and deſtroy that ſoldier ; but his 
not doing it then, evidently ſhews, he did not 
want will, but power to puniſh the action; and 
that what the ſoldier did, was, by the uſages of 
that nation, conſonant and agreeable to right and 
law (e). 

The property of the conquered land being then 
in the whole collective body of the conquerors, 
every individual might be ſaid in our law-phraſe 
to be ſeized per ny & per tout, and to have a right 
to ſome, though an undetermined part: And as 
the irruptions from the north did not proceed from 
any luſt of rule, but from neceſſity; ſo the plant- 
ing, and not plundering the country, was the end 


(c) Vide Tacit. An. lib, 11. e. 16, &c. * 
(4) Vide Baſnage on the firſt chapter of the Cuſtoms of 
Normandy, &. (e) Mezeray, p. 3. | 


propoſed : 
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- propoſed : Therefore the aſcertaining this unfixed 
intereſt was neceſſary to their intended ſettlement. 

As the conquering army was compoſed of a 
rude and unpoliſhed people of ſeveral nations, or 
at leaſt of detachments out of ſeveral cantons in 
the ſame, ſo was it the moſt obvious and natural 
method, to proceed in the diſtribution of the con- 
quered land, by aſſigning to each diſtinct people a 
certain diſtrict of land as their portion, who — 
ing lived together in their native country, and af- 
ter their leaving it aſſociated under the immediate 
conduct of one and the ſame perſon, were planted 
together; that, to uſe Tacitus's expreſſion, mut ua 
caritate rempublicam efficerent. Theſe apportion- 
ments founded ſeparate and diſtinct governments 
in their firſt inſtitution, reſembling in all reſpects 
the Cantons in Old Germany, and not unlike the 
princes of the empire, and are the foundations of 
moſt of the diviſions of the weſtern provinces of 
Europe, whether they are diſtinguiſhed by the 
names of Principalities, Dukedoms, Counties, or 
any other denomination : And many remains of 
the ancient ſovereignty of the little ſtates ſtil] ſub- 
fiſt, though they are in all places, except Italy and 
Germany, deſtroyed. The adminiſtration of ju- 
ſtice, the great characteriſtick of ſovereignty in 
thoſe days(F), is yet, according to theſe old divi- 
ſions, ſeveral and diſtintt. Hence *tis, that in 
France every county and duchy (I ſpeak of the 
old ones) had, and yet have, a parliament; in 
Spain all their numerous kingdoms have theirs, 
which they call Cortes; and in England, not to 
mention the royalties of the  Palatinates, every 
county has a diſtinct county-court: All which, 
however they differ now in name and power, 
were, in their firſt inſtitution, one and the ſame. 
And ſince the decline of the county-court, the 


(F) Grotius de A. Rep. Bat. 61, 


judges 
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judges have ſeparate commiſſions for the powers 
they execute in the ſeveral counties. Nor is the 
military power leſs ſeparated, being in other coun- 
tries lodged in er of the ſeveral provinees; 
and in ours in lords lieutenants, whoſe commiſſi- 
ons for every county are alſo ſeveral. | 
From aſcertaining the property 'of every people 
the confederate army was compoſed of, the 'next 
ſep was the diftribution of theſe diviſions. We 
have ſeen how in Germany allotments were made 
of ſeveral portions of lands to the individuals, 'ac- 
cording to their families and kindreds, to be poſ- 
ſeſſed for the ſpace of a year, and how they were 
afterwards portioned out: Theſe conquerors pro- 
ceeded therein according to the uſages of their own 
native country. That they did it at a general 
meeting, we may reaſonably believe. And it ſeems 
clear, that it was done alſo by families and kind- 
reds, not only from what we have already obſerv- 
ed, but alſo becauſe we find amongſt the Lom- 
bards, after they invaded Italy, one of their chiefs 
inſiſted on having ſome particular lineages and fa- 
milies for the inhabitants of his new dukedom (g). 
The intereſt in the lands ſo aſſigned was but an- 
nual, and the uſe or perception of the profits was 
only given to the occupiers, the property remain- 
ing in the donors. Hence aroſe the diſtinction of 
dominium direftum, and dominium utile, the cha- 
racteriſtic of feuds. . L 
Theſe allotments to particular perſons are called 
by the authors who write in Latin, whilſt they re- 
mained annual, or only for term of life, Beneficaa'; 
a name they were firſt diſtinguiſhed by in the teign 
of Clovis (a). This word yet is uſed, though ap- 
plied only to church preferments. Afterwards, as 
*is thought, firſt in the conſtitution, of Charles the 
g Paulus Wernefridus de Geſtis Longo. 781. 
(a) Dominici de Alodiis, c. 8, re | 
Gyoſs, 


xi AN HISTORICAL ESSAY. 


Groſs, in the year 884. Feuds (4), in our lan- 
guage, for ought appears, originally as now, Fees. 
Even in the ſame ſenſe of the word, is at this day 
uſed in common parlancte. 


There is a vaſt variety of opinions amongſt the 
gloſfariſts concerning the derivation of the word 
Fend, which the reader may ſee. in the books refer- 
red to in the margin (c). The moſt rational ac- 
count that I have found of its etymology, is that 
which deduces it from two old Teutonick words, 
Fee and Ot, or Odd; for d and et are frequently 
interchanged in the German tongue; the firſt of 
which originally had the ſignification it now has in 
common ule, the latter word ſignified Poſſeſſions: 
So that verbally tranſlated, it means no more than 
a gift of poſſeſſions (d). Nor can the writing of it 
at preſent feudum be an objection to this etymolo- 
gy, for in the old authors tis commonly wrote 
ſeodum; and we in our language ſtill write feof- 
went and froffee, though the 4 is hardly {ounded 
in the pronunciation. 

Whether on the diſtribution. "of the 1 any 
ſervice was expreſsly reſerved, is not determined 
by any author of note; but it ſeems highly pro- 
able that no ſervice was reſerved, becauſe the al- 
Jotments being given to the poſſeſſor as a member 
of a voluntary ty, to be held but for a year at 
moſt, ſuch reſervation ſeems unneceſſary; for why 
mould the donors ſtipulate for a power to remove 
a poſſeſſor, Wh om they otherwiſe had a right to 
2 of his fee within the ſpace of a year, and 
at any time by expelling him the ſociety, or, as we 
now call it, outlawing Ay: 9% 1255 rn n 
25 0% Craig's Sov. of Scotland, 17. onde © 1 5. | = 
c) Somner of Gavelkind. 5 

(% Grotii Proleg. ad Hiſtor. - Goth; p. 20. Shilter 4. 
1 Fead. . Somner of Gavelkind, 109. and in 6 
Vide etiam Spelm. & Dufreſne in Gloſſarlis. Fa) 
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As _ victorious. people were Germans, and 
parted their lands according to the methods prac- 
tiſed — twill be natural to ſuppoſe, that 

eſtabliſhed a government conformable to that 
they had in their native country been us?d'to. And 
in fact ſo they did; for their ſeveral leaders preſi- 
ded amongſt their followers, in the adminiſtration 
of juſtice, in the ſame manner that the princes did 
in Germany. And as theſe were temporary offi- 
cers (e), though diſtinguiſned by various and dif- 
ferent names, the riglit underſtanding which will 
much contribute to the elearing what we ſhall fur - 
ther ſay on the ſubject of this eſſay, therefore the 
explication of them muſt be here attempted. 
Theſe names may be aptly divided into two 
kinds; firſt, thoſe which are uſed in the ſeveral 
languages of the conquerors; ſecondly, thoſe they 
ö are denoted by in the Latin authors. 

The rank of men whom Tacitus ſtyles princes; 
by a word common enough in the German laws, 
are called Graves, which ſignifies no more than 

es (J). Of the ſame import is the old Saxon 

word Gerefa; nor is it unlikely that originally they 
were of the ſame ſound; for whoever will but con · 
ſider, that writing, the great preſerver of ortho- 
graphys was unknown to the Saxons at their com- 
here, how various, even at this time, the 

fa e words in different places, are Pronounced, 

will readily conceive, that ſome variety of ſpelli 

muſt neceffarily occur. Beſides, I would ſubmit 
it to the learned in the Saxon, whether the e in 
the ſyllable Ge does not, like the Hebrew Sbeva, 
only ſoften the ſound of the letter G, which rr 
wiſe was in the old Teutonick ſounded oy K( 8), | 


e) Mariana, lib. 6. c. 1. Mezeray, &. $ 
Grotius de A, Rep. Batav. 64 Vide Leon Sale. 
Edit. per Eccard, p. 68, &c. 
(8) "Grotil Prolegomena ad Hiſt. Goth; "ay 
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and of itſelf conſtitute no ſyllable. However the 
e came to be loſt, ſure it is — this word was here 
wrote without it; for in the laws which go under 
the name of Edward the Confeffor's, we find the 
word Greve, as the French , have their Greffer, a 

word derived from the ſame root, and originally 
of the ſame ſignification (+)., It ſhould ſeem. alſo. 
that our anceſtors indifferently | wrote this word, 
Greve or Grave, ſince we find it wrote in this, laſt 
manner in the word Porigrave (i), and alſo in ſe- 
veral ſirnames. As the e was loſt in the latter part 
of the Saxons time, ſo in the Norman the ſpelling. 
was yet reduced to a nearer: conformity to the 
ſound, and the G is left out of the beginning; 

whence came the well known word Reve. _ 

As the word ſignified a judge and the king- 
dom, in proceſs. of time, was ſubdivided into ET 
ler diſtricts, viz. trythings, hundreds or wapen- 
takes, tythings, or town, every one of theſe di- 
ſtricts had judges. Hence came the old words 
Led. Grave, Cent-Grave, Tun-Grave, and others (#). 
So in Germany the judges of the diviſions uſed in 
that country were denoted. by the ſame word con- 
joined with the name of the diſtrict: For example, 
the judges of the Boro and Marches were called 
Bur- Graves, and March, or, as now commonly 
wrote, Mark-Graves (/); and in theſe two. laſt, 
even it yet ſignifies, the ſovereign princes of the 
territories it is applied to. 

As this rank of men were called Graves from 
their office, and as amongſt an illiterate people 
wiſdom can only be got by experience; ſo were 
they, as it ſeems, commonly, though not always, 
old men; and from their age received another ap- 


17 _ : in voce —— 2 
Inſtit. 2 erſtegan, 200, 32 
12 8 elm. G Girard Fi * 


jum in his vocibus. 


(/) Selden's Titles of Honour, 348. Vid. Cambden, 229% 
pellatiqn 
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pellation here in England, being in the firſt ages 
of the Saxon government called Ealdermen, which 
literally tranſlated, ſignifies Eldermen (m). In 
France, Italy, and Spain, where the Latin tongue 
was more eſtabliſhed, and rather corrupted than 
extinguiſhed, they were denominated by terms 
derived from the Latin Senior; and we fince the 
conqueſt uſe the expreſſions Seigniory and Lord- 
ſhip as ſynonymous terms. The other appellati- 
ons, of Prince, Senior, Count, and Duke, being 
Latin words, wrote and founded according to the 
dialects and pronunciation of the nations that utter 
them, will be beſt underſtood by explaining the 
Latin ones. 

The claſſical ſenſe of the word Princeps having 
been ſtated, its ſignification in the middle-aged 
writers need be only here conſidered. Two au- 
thors of unqueſtionable authority, have been pleaſ- 
ed to inform us, that this word, when applied to 
the Saxon times, ſignifies Ealderman (n). Subſe- 
quent to a the ſame notation of the 
word continued; for William the Conqueror is 
indifferently ſtyled Duke, Earl, and Prince (o). 
But this word in the Norman time had yet a more 
general ſignification; for example, Eadmerus uſes 
it in one place as co-ſignificant with the Latin 
words, Primoribus & probis hominibus Cantiæ (p); 
and in another enumerates the perſons comprized 
under it thus, Epiſcopi, Abbates, & quique Nobiles (q). 
But what clears the ſenſe of the word beyond all 
doubt, is the uſe this author makes of it, when he 
relates that Henry I. ſummoned the biſhops, ab- 


( ) Forteſcue on Forteſcue of Monarchy, 62. 1 

(=) Selden's Titles of Honour, 502. Judge Forteſcue's 
Notes on Forteſcue of Monarchy, p. 64. Vide Marculphi 
Monachi Formul. 8. & Bignon. not: ad Illam. 


(o) Forteſcue ubi ſupra. 
C Pageg. (7) Page 16. 
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bots, and princes of the kingdom, to do homage 
to his ſon William (7); for by the rules of the 
feudal law, as then underſtood, homage was due 
from all the immediate tenants of the crown, and 
them only; therefore 'tis plain this word muſt 
compriſe all thoſe tenants, and no other.  _ 
One of the oldeſt, and indeed. the moſt proper 
expreſſions that I find applied to the, chiefs of 
theſe victorious people, more commonly after cal- 
led Comes, is the word Senior (5), which is no 
more than a mere tranſlation of the Saxon wor 
Elderman ; whence one would incline to think that 
expreſſion, or an equivalent term, was uſed in o- 
ther countries as well as ours. This word is ex- 
plained by Sir T. Craig thus, Senior, i, e. Domi- 
nus Ealderman, Baro Caput Tribuum (t).  _ 
The word Comes, literally tranſlated, is no more 
chan Companion, and was no name of office or 
dignity till Conſtantine firſt gave it to all perſons 
who had any office (v). How the rank of people 
called by Tacitus Principes, and by the northern 
nations Graves, (for that Grave is the Teutonick 
word for the ſame perſon the middle-aged writers 
expreſs by the word Comes, is moſt ſure (x) came 
to be denoted by this appellation, is not to be ac- 
counted for, unleſs it was becauſe they were all 
equal to one another in rank and dignity (y). 
The application of the word Dux. is indeed ob- 
vious; it implies no more than a leader, and is a 
term applied to the ſame perſon as the word Comes, 
the one as it ſeems to denote a civil, the other his 
military capacity (z). Nor will the union of theſe 


(r) Page 1 5 (%) Dominici de Alod. c. 8, 1 7 14, 15, &c. 
(:) De Feudis, 36. (v) Mezaray, p. 3. Selden, &c. 
(x) Paulus Wernefrid. 886. Eccard ad Legem Salicam, 133. 
Kilianus voce Grave, &c. (2) Grotius de A. Rep. Batav. 
(z) Marculphi Formulæ, Form. 8. & Bignon. Note ad 
illam formulæ, edit. per Linden, 6. n. 32. Forteſcue on 
Forteſcue of Monarchy, ubi ſupra. EDD 
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ſeveral duties in one perſon ſeem ſtrange- to thoſe 
who conſider, that neither the ſcience of law, or 
the art of war, were, in the times of our Saxon 
anceſtors, wrought up to that degree of nicety we 
now. ſee them arrived at. Nor was the union of 
theſe offices in one perſon without example, for ſo 
it was originally in Rome in the conſul ;- and how 
qualified he was for either, we may comprehend 
by Ovid's deſcription of him. 


Jura dabat populo paſito modo conſul aratro. 


The followers of theſe chiefs, diſtinguiſhed in 
the Latin authors under the appellation of Comites, 
remained in the ſame ſtate tney were in their native 
country, and after became known in the writers of 
the feudal law by the name of Vaſſals; a word that 
is derived from the word Geſell, which was the 
name they had in Germany (a). They had alſo, 
as theſe, a ſnare in the legiſlature and government 
of their new conqueſts. 

Theſe victorious people did not diſpoſſeſs the 
inhabitants in their conqueſts of all their lands, 
nor yet did they incorporate them into their peo- 
ple, or ſuffer them to conſtitute a part of their go- 
vernment; for in Italy the Goths divided che 
lands into three parts, one they left to the old poſ- 
ſeſſors, the other two they took to themſelves. 
. Theſe diviſions are in the writers of. thoſe ages 
called Sortes Gothice and Sortes Romanæ (b). *Tis 
highly probable from the paſſage we cited above 
out of Mariana, that they did the like in Spain. 
Sure it is, that the Franks, when they eſtabliſhed 
. themſelves in Gaul, proceeded in the ſame man- 
ner; but their diviſions had different names, for 
what they took to themſelves was termed Terra 


(a) Grotu Hiſt. Goth. 593. Sela. in hac voce. 
) on de Alod. c. 5. ſ. 8 
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Saliaa, the other, in the Latin authors of theſe 


times, Alodium (c), which word was then firſt 
uſed, and is derived from A and Lewd; for in the 
old Teutonick language, A is a privative or nega- 
tive particle: Alſo Leud in the ſame language fig- 
nifies perſons linked together in feudal tenures (d), 
who were the perſons that had a ſhare in the go- 
vernment. So that however the largeneſs of the 
eſtate in after-ages made it valued, for. they re- 
mained, as originally, under the Roman govern- 
ment, hereditary, and not ſubje& to any of the 
feudal duties; yet before tenants were oppreſſed, 
as it happened in ſubſequent times, with the undue 
and illegal executions of inftitutions deviſed for 
their good, the term Alodarii, by which the poſ- 
ſeſſors of Alodium were denoted, was a term of 
reproach, as it diſcriminated the vanquiſhed from 
the victors, and thoſe who had no ſhare in the go. 
vernment, from them that had. Though in this 
firſt uſe of the word, their land might be properly 
ſaid to be free of all ſervice, afterwards for the ſe- 
cure enjoy:nent of theſe portions of land, many of 
the poſſeſſors gave their allodial lands to the chiefs 
of great lordſhips, to take them back under feudal 
tenures. Others, without diveſting themſelves at 


all of their ancient poſſeſſions, placed themſelves 


under ſuch ſuperiors, and then came in uſe the 

hraſe of tenere in alodio, frequent enough in our 

k of Doomſday (e), and foreign writers; fer 

all protection and ſubjection was fuppoſed then to 
be founded on tenure. | , 

Many thefe conquerors found in a ftate of flave- 

ry, and others, *tis probable, they reduced to it; 


(e) Dominici de Alod. c. 7. ſect. 4. f a 

(4) Idem, c. 8. ſect. 8. Cambd. Brit. 170. Spelm. in 
voce Alod. Et vide Eceard. ad Leg. Salic. p. 166, 

(2) Seld. Spiceleg. ad Eadmerum, Brady in his Preface to 
his Hiſtory, paſſim. 
theſe 
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theſe were not by them conſidered as members of 
the republic, but as part of their owner's ſubſtance z 
and doubtleſs were treated in the ſame manner 
thoſe in that condition were in Germany. 

The only difference I can diſcover between the 
European governments as inſtituted by theſe victo- 
rious people, and the old one they lived under in 
Germany, is with relation to their general, who 
was there an officer like the Roman dictator, made 
on extraordinary emergencies, and no ſtanding 
magiſtrate in the ſtate. In him we find a difference 
conſequential to the difference that was in their cir- 
cumftance ; for being in a country but newly ſub- 
dued, and to which they had no title but the ſword, 
they were always in a ſtate of war, and therefore 
they continued him in his office. Theſe leaders or 
their ſucceſſors were in time ſtiled kings by their 
own followers: I ſay in time, becauſe neither in 
France, Spain or Italy, have they any word that 
ſignifies King, but what is derived from the La- 
tin, a language theſe invaders were ſtrangers to 
when they ſettled themſelves in their conqueſts, 
and only gradually, and in the revolution of many 
years, by being corrupted with their native idiom, 
became the dialect of theſe ſeveral kingdoms. In 
England, where the Roman language was rather 
introduced than eſtabliſhed, our word is derived 
from the Saxon, and from the gloſſariſts of that 
language, its ſignification may be ſought (F), but 
even that word, ſuch as it is, was not in its primi- 
tive fignification for ſome time applied to the lead- 
ers of our Saxon anceſtors, for they were only 
ſtyled Heretoge, from (g) the old Teutonick words, 
Here, which ſignifies Publick, and Toge, that ſig- 
nifies General (5), as if we ſhould now ſay the ge- 


(f) Verſtegan, 315. Cambd. Brit. 234. Somner, &c. 
( 90 Tyrrel's lntroduR. to the firſt vol. of his Hiſt. 40. 
(>) Kiltanus in voce Here, 
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neral of the publick; and indeed that ſeems to 
have been the notion theſe German nations had of 
a king, for we find the writers of thoſe ages dig- 
nifying the leaders of theſe invading nations, even 
before their conqueſts with this title, though at 
the ſame time their dominions extended no farther 
than their camps (i). And the Longobards re- 
tained ſo much of their old way of thinking, that 
after they had lived in peace ſome time in that part 
of Italy, ſince from them denominated Lombardy, 
they laid aſide the kingſhip, and lived under the 
adminiſtration of thirty dukes. Yet on the ap- 
proach of war, they created a general, whom the 
writers of thoſe ages, according to cuſtom, call 
King, leaving however the power of the dukes 
entire (&), nor even after the aſſuming of the title 
of King, did the chiefs ſo ſtyled, uſe any orna- 
ments of royalty till long after. In Spain. none 
were till about the year 609 (1). In France, Charle- 
main firſt introduced them, who having uſur 
the title of Emperor in the Weſt, thought it ne- 
ceſſary, the better to equal thoſe of the Eaſt, to 
emulate them in the. exterior appearances of ma- 
jeſty (m). e ee 

As the general in the army derived his power 
from election, and conſulted with the other united 
leaders in carrying on their deſign, ſo after their 
conqueſt and ſettlement, and the acceſſion of the 
regal title, there were meetings, as in Germany, 
to conſuit of the common good of the whole; 
they are diſtinguiſhed by various names here, and 
in France they were called parliaments, in Ger- 
many and Poland diets, becauſe they ſet but one 


f (i) Vertot of the Eſtabliſhment of the Britons in France, 
vol. I. 168. . 


(4) Mezaray ad annum 583, Paulus Warnefrid. 
) Mariana, lib. 5. c. 9. | 
(n) Selden's Titles of Honour, 311. 
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day (u), in Spain Cortes, in Latin Placitum, Curia, 
Malleum, but moſt commonly Colloquium, which 
deſerves to be remarked, becauſe the treaty of two 
abſolutely independent ſovereigns, for example, 
the kings of France and England, are conſtantly 
expreſſed in the middle- aged writers by that parti- 
cular word ()). | 

From this plain diſtribution of the conquered 
land, time wrought two conſiderable changes, 
which both ſeem, however, to have been the natu- 
ral conſequences of the alterations it produced in 
the circumſtances of the conquerors; I mean, in 
the intereſt of the feoffees, and the annexing ſer- 
vices, ſince known by the name of tenures, both 
which ſhall be briefly touched. 

Time and peace produced ſuch an increaſe of 
people, that the conquered land became narrow 
enough for the inhabitants, and withal had given 

theſe new planters ſome taſte of the pleaſures, per- 
| haps elegancies of life. Hence it became the in- 
tereſt of the then poſſeſſors to make their eſtates 
more durable, and the ſuperiors allo found the 
ſweet of power, which naturally induced a deſire 
in them to ſecure the poſſeſſion thereof, Hence 
theſe rights that were originally annual, were en- 
larged into eſtates for life, after of inheritance 
for what was the intereſt of all, who had power to 
do it, could not be difficult to effect. Further 
particulars of this change the reader may 
find in the books referred to (p), *tis ſuffi- 


(2) Dufreſne voce Dyeta. | 

(o) Braly's Hift. paſſim. | 
%) Lib. Feud. lib. 1. c. 1. Craig de feud. Tit. 4. ſ. 4, 
&c. Alteſerra de origine Feudorum, c. 9. Dominici de Alo- 
diis, c. 14 & 15. Duck de. J. C. c. 6. Spelm. Remains, p. 4. 
& in voce Feud, Vertot of the Eſtabliſhment of the Britons, 
vol. 2. 58. Conſtit. Siculz, lib. 3. Tit. 24. ſ. 2. Shilter de 
ſucceſſione feud. p. 4. Mabillon de Re diplomatica, 220 & 
204, &c. Mezeray ad An, 670, & 992, &C. 
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cient for our purpoſe to obſerve *twas done, and 
that this alteration naturally induced two others 
very conſiderable in the conſtitutions of theſe go- 
vernments: For, b 

Firſt, It gave rife to the hereditary kingſhips 
and nobility throughout Europe. 

Secondly, The land being all appropriated, ne- 
ceſſity obliged many perſons to deviſe ways and 
means from miniſtring to the occaſions, eaſe, plea- 
ſure, and luxury of the rich, to obtain by ſuch 
ſervices a maintenance from the profit ariſing 
thereby to themſelves. Hence aroſe the invention 
of ſome, and the encouragement of all ſciences, 
arts and trades: This laid the foundation of the 
many cities or boroughs that were formed through- 
out Europe, which formerly in other kingdoms, 
as well as our own, by being in the conſtitution 
neceſſary and uſeful, became conſiderable, 

As to tenures, the ſecond alteration noted to 
have been wrought, it is to be obſerved, that the 
| ſervices originally annexed to eſtates, or by which 
they were ſnppofed to be holden, were few, and 
fuch only as reaſon dictated, though after-ages 
multiplied them, and introduced many that were 
abſurd enough. But to illuſtrate what is here ad- 
vanced, Jet us conſider what ſervices it was reaſon- 
able landholders ſhould perform in the circum- 
ſtances they were in. 1 

Feuds or fees were in their inſtitution, and af- 
ter, by the feudal writers, looked on as gifts, (the 
land being of more value than the ſervice) and 
by that name are denoted in the books of feudal 
writers, as well as our own law- books; therefore 
the dictates of the leaſt improved reafon taught 
that the ſuperiors, whoſe ſhare, no doubt, was the 
largeſt and the faireſt, ſhould ſtill continue to dif- 
charge the truſt, for the well executing of which 
they were ſa amply rewarded; That whatever 
. Was 
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was neceſſary fot the preſervation of the whole 
community, of which each landholder was a mem- 
ber, and by whoſe gift they held their eſtates, 
each ſhould do for the good of the whole, and 
that the tenants lay under ſuch obligations, as the 
rules of gratitude tell the donee he has to the do- 
nor. Thus, as the leaders of every independent 


people before the apportionment of the land, led 


their followers; and in public councils, as their 
head or repreſentative, took care of their intereſt, 
ſo it was neceſlary, after the ſettlement in their 
conqueſts, they ſhould do the like. Further, 
each individual having his ſhare likewiſe, though 
not immediately, by the gift of the whole, and 
being one of, or deſcended from one of the con- 
quering army, he was to perform military ſervice, 
when occaſion required ; that is, when there was 
any rebellion at home, or the property of any one 
of the community was by a foreign enemy in- 
vaded. For as every body's mtereſt was con- 
ſidered on the diſtribution of the land, ſo was it 
but juſt that each ſhould defend the other in his 
ſhare. 
The large portions ſince diſtinguiſned by the 
names of counties, c. being allotted to one of 


the ſuperiors and his people, as members of the 


confederate army that conquered the whole land, 
and the ſhare of each individual being given to 
him as a member of one of the confederate na- 
tions or cantons, it followed plainly, that each na- 


tion ought to be faithful to the confederacy, and 


each individual to his own nation. Thus aroſe 
thoſe ſeveral ſervices which were after known by 
other names, vix. that of the ſuperiors or leaders 
by the name of baron ſervices, c. thoſe of the 
individuals by that of military tenures, and the 
obligations of all by the word Fealty; but whe- 
ther theſe tenures were * expreſs words annexed 
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to the eſtates on the donees gaining eſtates for life, 
or inheritance in them; or whether from the con- 
ſtant ejectment of tenants who refuſed to conform 
to rules ſo obviouſly juſt, later ages conſidered 


theſe ſervices as tacitly, before they were expreſsly 


annexed to the eſtates; it is not eaſy to decide, 


nor is it neceſſary for the preſent deſign: Only it 


may be obſerved, that the obliging the individuals 
to fealty by oath, was introduced at, or ſoon after 
the time feuds were made hereditary (4), for as it 
ſeems, it was very common, if not univerſal, in 
the year 1020; ſince I find at that time the extent 
of this oath enquired into and explained as a thing 
of general concern (7). | 

After the tenants obtained a permanent intereft 
in their feuds, many differences aroſe betwixt the 
ſuperiors and vaſſals, and betwixt the vaſſals them- 


ſelves, and conſequently occaſions of inquiring in- 
to, conſidering and determining their reciprocal 


duties and rights. The rules collected from ſuch 
deciſions, gradually became known by the name 
of the feudal law, and fo prevailed all over Eu- 
rope, that for many ages, properties in land a- 


mongſt theſe victorious people were decided by 


this law only. To purſue this ſubject into its full 
extent, would be to write a hiſtory of the changes 
time has wrought in all the European governments, 
which, the foundation being now laid, might be 
done without any great difficulty. But as fome 
of the authors neceſſary ro be conſulted for that 
purpoſe are not now before me, and the preſent 
deſign is limited to our own ifle, I ſhall here cloſe 
this hiſtorical narrative as to other countries, and 
conclude this chapter with ſome obſervations that 
will be of uſe in the ſequel, towards explaining 


(2) Craig's ſovereignty of Scotland, 17. 
(7) Corpus Juris Canonici, 305. 
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the "conſtitution of the legiſlative power in this 
ſingle kingdom, which is the particular ſubject of 
the reſidue of this diſcourſe. 
Firſt, The conquerors conſiſting of volunta 

ſocieties, who acquired the country they poſſeſſed. 
and conſequently were owners of the territory: 
We may ſee the foundation of all rightful power 
amongſt them, which is, I think, to be derived 
from two foundations, viz. 1. As a voluntary ſo- 
ciety, no doubt the majority had a right to regu- 
late the actions of each individual, ſo far as it 
concerned the ſociety, whilſt the individual con- 
tinued a member of it. And 2. As the property 
of the land was in the conquerors, and no perſon 
can enter on the land of another without the 
owner's conſent, and all proprietors are free to 
give it under ſuch reſtrictions as they pleaſe : 
Hence aroſe a territorial juriſdiction, and a right 
to controul the actions of perſons who were not 
members of the community, as well as thoſe who 
were; only with this difference, that when the 
one left the land, the right ceaſed ; whereas if 
the other did, it ſtill ſubſiſted, unleſs the party 
were alſo cut off from the community. From 
theſe two principles may be ſolved all the intri- 
cate queſtions concerning the power of the magi- 
ſtrate, and obedience of the ſubject; from the 
ſame principles alſo are to be derived the origin 
and meaſures of power in all the leſſer ſeigni- 
ories, as well as thoſe of the great ſeigniory of 
the realm. Here alſo we ſee a plain evidence of 
an implied original contract betwixt the gover- 
nors and governed. For as no Man is by any 
law intended to part with any part of his pro- 
perty, without a promiſe from the receiver to give 
him an adequate return, whence the very parting 
with a ſhilling's worth of any merchantable com- 
modity is ſufficient to entitle the party, without 
1 2 proof 
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proof of any expreſs promiſe for that purpoſe, 
to recover an adequate recompence. Is not the 
reaſon much ſtronger to admit a tacit contract 
amongſt the members of a voluntary ſociety, 
and to ſuppoſe they did not part not only with a 

art, but all their properties, even with their 
iberty, (if it can be parted with) and for no- 
thing too? After expreſs or written contracts be- 
came in uſe, this is more evident; for then the 
mutual duties of the members were regulated by 
the declarations or reſervations of feudal rights, 
and the performance of theſe duties was enforced 
by the reciprocal oaths of the ſuperior and in- 
ferior. Theſe oaths the kings took at their co- 
ronation, an act originally ſomething like the 
inveſtitures of ſubordinate ſeigniors, and what- 
ever it may be deemed now, of the greateſt im- 
portance in the judgment of our anceſtors, and 
their kings; for the commencement of their 
reign is not co ed from the time of the pre- 
ceding prince's death, but the coronation of the 
ſucceſſor (); nor till that was performed, did he 
in his own acts uſe, or the people attribute to 
him the regal title (z). When the king had taken 
his oath, then, and not before, till Henry VI. 
his reign, did the peers take the oath of fealty (v); 
whence was derived, both in this and other king- 
doms, the oath of allegiance now compriſing the 
heirs and ſucceſſors, though till late it extended 
only to the perſon . then crowned. Theſe two 
were the only marks of ſubjection to, and mea- 
ſures of the magiſtrate's power, and the people's 
obedience, and due from them, by, and in con- 


60 Tyrill's Introduction to the ſecond volume, p. 125. 

i) Idem, . 115. 4 7 By 
(wv) Coll-&ion of the Hiſtory of England in the Life of 
Henry the VIth | | 


* 
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ſequence of their feudal tenures, which are ex- 
preſſively defined by the greateſt man, and beſt 
judge of ſuch things that ever lived, unequal 
leagues (). Every prince in Europe and his 
ſubjects being linked together by feudal tenures, 
may not we juſtly ſay, there is a deſcent ſtrong, 
direct, and indeed as obvious a proof of an ex- 
reſs, and as ſolemn an original contract betwixt 
king and people, (however it has been hitherto 
unobſerved) as it is poſſible to deviſe, and as 
there is of any one truth whatſoever. 
2dly, The peers, whether diſtinguiſhed by the 
names of earl, baron, or any other denomination, 
notwithſtanding they are vulgarly thought to have 
held of the king, yet their tenures were origi- 
nally of, and their homage and fealty conſequent- 
ly due to, the public, that is, to the great com- 
munity of the realm, not of or to the king only ; 
even as at this day the German princes hold of the 
empire, not the emperor (x). This may be prov- 
ed by the following arguments: | 
I. As we have ſeen, the armies of theſe invad- 
ers from the north were compoſed of different 
nations, or of the detachments of the ſeveral can- 
tons of the fame under ſeveral and reſpective 
leaders, who all aſſociated under one general of 
the expedition; the ſucceſſors of the general be- 
came kings, and thoſe of the other leaders, peers z 
the general was a temporary officer, created only 
for war, and his power determined with that 
ſo that on peace all returned to their original 
equality : Hence we may infer, that as the other 
chiefs were not his ſubjects before the commence- 
ment, ſo neither could they be properly ſtiled ſo 
during the war; that after its concluſion they were 


(w) Grotius de Jure B. & Pacis, lib, 1. c. 3. ſ. 23. p. F- 
(*] Striky Jus feudale, 381. Hypolitus a Lapide de ra- 
tione Status in imperio, 178. 8 
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abſolutely independent of him, and therefore 
owed him neither ſervice, homage, or fealty, 
which are due from every military tenant to his 
lord. 

2. The property of the land was in the whole 
collective body of the conquerors, and not only in 
the general, and they only parted with the utile, 
not the diredtum dominium, therefore the ſervice 
muſt be due to, and the tenure to which homage 
and fealty are incident, of them. 

3. If the right to a barony was controverted, 
the deciſion of the title never was, in the times we 
ſpeak of, claimed by any king (z) ; whereas if the 
gift had been made by, or the tenure of him, the 
judging power would have been in him ſolely; 
for who ſhould determine the title to a gift, but 
the giver, or they that repreſent him, and ſuc- 
ceeded to all his rights. | | | 

4. The ſervice annexed to every feud is like 
homage and fealty owing to the lord, and comes 
in lieu of the land: Now if the tenure had been of 
the king, then would the ſervice have been for 
his private benefit. Whereas that it was not fo, 
is Clear to a demonſtration ; for he could not 
transfer or alien the ſervice (a). Nor could any 
king in Europe oblige the peers to attend him to 
any war he made for his own private advantage z 
becauſe it is a known' rule of the feudal law, 
as underſtood throughout all Europe, that the 
military ſervice of the peers was only due in caſe 
of an invaſion from abroad, or a rebellion at 
home. In Normandy, the conqueror, when he 
deſired his barons to aid him in the war he was 
going to embark in againſt Harold, was told by 


(z) Mezeray in Charlemagne, & ad Ann. 1217. & 1223. 
Vertot. vol. 2. 76. Alteſera de origine Feud, 43. 
(s) Cambd. Britan. 211. Dyer, 44. Corvin. Jus Feud, 
dc. | ee | 
\ . them, 
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them, that they were not obliged to aſſiſt in fo- 
reign wars. Of the like uſages in France (and 
the uſages of that people being originally almoſt 
the ſame with the Normans, deſerve a particular 
conſideration) we have the teſtimony of two very 
conſiderable authors. One obſerves, that though 
they were often divided into ſeveral kingdoms, 
and ſometimes divers perſons claimed the royal 
dignity, yet the diſpute about the crown did never 
involve the people in any war; For in ſuch 
« caſe (ſays my author) they commanded their 
<« kings to try their titles by law (I ſuppoſe be- 
fore the peers, whoſe right to judge of the title 
to the crown of France, our Edward III. and his 
antagoniſt, when they put in heir claims, both 
ſeem to acknowledge) or if they refuſed ſo 
«< to do, by ſingle combat; becauſe it was not 
« conſonant to the rules of juſtice, or their 
« uſages and cuſtoms, that the commonwealth 
% ſhould be weakened, perhaps deſtroyed, by 
e the private animoſities or quarrels of their 
« kings ().“ The other bids his reader remark 
(and well it deſerves ſo to be) the difference 
betwixt the armies of France and the kings; 
&* (c) For, ſays that wondrous author, when he 
« made war for himſelf, he had only the te- 
* nants of the feuds he was in poſleſſion of, 
« and even they ſerved with regret z but when 
e the kingdom was concerned, all the force of 
4 it was in motion, and every chief came in 
-«, perſon, and brought his own ſubjects with 
„ him.“ Such alſo was the law here in Eng- 
land; for lord Coke ſays, the military tenants 
were obliged to attend in the wars againſt Wales 
and Scotland; becauſe, as his lordſhip writes, 
(how truly, this is no place to enquire) they were 


(3) Agathias, lib. 1. | (c) Mezeray ad annum 1124. 
of 
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jects to the crown of England (a). 
And even at this day, in the empire, it the em- 
peror makes war of his own ſole authority, the 
other prmces fit unconcerned at it, nor can he 
require any ſupplies from them: When the em- 
pire engages, then all proportionably contribute 
their aſſiſtance. | 

And laſth, (not to multiply reaſons for the 
evincing a propoſition 'in my apprehenſion ſuffi- 
ciently proved) if one of thepeers refuſed to go, 
either not thinking it his'duty, or, though con- 
vinced of it, yet neglecting to perform it, neither 
the determining the queſtion of right in the firſt | 
caſe, nor the puniſhment of the fault in the 
other, were lodged in the king, but the king 
and peers, that is, the parliament (e). {4251 

gdly, As if the king undertook a war on any 
other account than one of the aforeſaid 
cauſes, the tenants in chief were not obliged to 
aſſiſt him; ſo even when they did it either by the 
duty of their tenures, or voluntarily, the manner 
it was done in is very remarkable; for the con- 
ducting the army was not left folely to the will 
of the king or general; but, if I may uſe the 
expreſſion, it was under a parliamentary direction, 
every one of the peers leading and commanding 
his own vaſlals, who obeyed no orders but ſuch 
as their own chiefs gave them, and therefore were 
not obliged to go unleſs they went (f). On the 
whole, what greater power had the king over 
ſuch an army, than the.Engliſh general had over 
the late confederate forces in Flanders ? Whilft 
this was conducted, as the leaders that compoſed 
it thought anſwerable to the ends it was formed 
for, ſubmiſſion was univerſal ; when they thought 
otherwiſe, the general's power was reduced to the 

(4) Coke upon Littleton, p. 68. 

(e) Idem, 46, 72. (Ff) Idem, 68. 
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of his own nation: So amongſt theſe 

ple, though the king might command his own 
vaſſals, yet the vaſſals of their peers, if their chief 
diſliked his orders, would pay no obedience to 
them. | 

4ihly, Though theſe victorious nations were 
not ſo polite as their poſterity, yet were they 
far leſs barbarous than ſome imagine from the 
military ſervice annexed to their eſtates, and 
that ſervice being ſo honourable amongſt them; 
for as we have ſeen by that, they were not ob- 
liged to war for the gratifying the pride or ambi- 
tion of any perſon, nor was the fighting for ſuch 
ends thought honourable, but the doing it for 
the defence of their country from foreign or do- 
meſtic foes, was, and ſo it ought to be in every 
well conſtituted ſtate. | | 

The German nations continued long in their 
conqueſts under ſuch free governments, and pro- 
bably all their poſterity might have remained in 
the ſame happy ſtate to this day, if the books of 
the Civil law, which were buried in oblivion for 
ſome time after they ſettled in the. weſtern pro- 
vinces of the Roman empire, had never been 
brought to light (g); for till then, as far as I 
have obſerved, no prince in Europe ever ima- 
gined he had any title to arbitrary rule, but ſoon 
after they were diſcovered, ſome princes who had 
a falſe notion of grandeur, which muſt be found- 
ed on juſtice, made the Lex Regia (b) a colour 
for aſſuming deſpotic power. For the ſake of 
this doctrine, many princes endeavoured to intro- 
duce the civil law into their kingdoms. Here 
it was unſucceſsfully attempted (i); but it now 
4 Duck. de jure Civili, ec. 
; (Y Diget In x, tit. 7D 00 

(i) Inſtit. leg. 6. Forteſcue de laudibus, &c. 77. Selden 


ad Fletam, 466, 472. Seldeni Janus, 68. Davis of Ton- 
nage and Poundage, 21, 22. 


prevails 
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prevails in the other parts of Europe, even in 


Spain, though the reading it, for this cauſe, was 
in that kingdom once forbid under pain of 
death (&). However, if this law had been duly 
conſidered, it would not have wrought ſo much 
miſchief z' for it does not attribute this binding 
power to any chimerical divine right, but derives 
it to the emperor by the gift of the people at the 
time of his election. So that even this very law, 
mentioned by a deſpotic prince as the foundation 
of his power, proves that the gift of the people is 
his title; and yet ſo great a part of Europe live 
in ſuch a ſtate; that tis to be feared ſome of their 
poſterity may juſtly apply.to themſelves what Ta- 
citus writes of the Romans under Domitian (0: 
Dedimus profectꝭ grande patientie documentum, S 
ficut vetus tas vidit quod ultimum in libertate, ita 
nos quod in ſervitute ; adempto per inquiſitiones lo- 
quendi audiendique, commercio. Memoriam quoque 
ipſam cum vace perdidiſſemus, 1 tam in naſtra Po. 
teſtate Vet e quam lacere. 
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Of the Legiſlature or Parkaments in England, 


From the coming in of the Saxons, to the * 
js man Invaſion. 


\HAT the original inhabitants of Gerth. 
Gaul (now France) and Britain, were one 
people, and firſt known by the common name of 
Celts, is moſt certain. Some learned perſons have 
thought the firſt inhabitants of Illyria and Spain, 
were alſo comprized under this denomination (a), 


(4) Duck. de Jure Civil. 252. Fabricii Bibliotheca La- 
tina, vol. 3. 830. 3 


00 Tacit Vita Agricolz, e. 2. 
(a) Mezeray, p. 3. Cambd. Britan. 24. 
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which is now more credible, ſince the ſimilitude of 
their language has been ſo well manifeſted by the 
very learned Mr. Lhwyd in his Archzologia. 
From their being one people, tis probable that 
they had an uniformity of government; this ſeems 
alſo highly evident from Cæſar's account of the 
antient Britains and Gauls, the obſervations made 
by the learned Mr. Rowland, in his Mona Antiqua, 
and otherwiſe; but be this as ic will, ſure it is that 
the Saxons, when they poſſeſſed themſelves of this 
iſle, ſubverted the ancient government of the Bri- 
tains; therefore an enquiry into it is not within 
the compaſs of the preſent deſign. 

However Gildas repreſents our Saxon anceſtors 
as mere ſavages; yet that author may be juſtly ſup- 
po to exaggerate their defects, and the irregu- 

arities which commonly attend a war, For it 
ſeems altogether improbable, that the Britains 
would have choſen them for their guardians and 
protectors, if they had been ſuch brutal animals 
as he deſcribes them. It ſhould be alſo conſi- 
dered, before his repreſentation of them is re- 
ceived for truth, who the perſon is that gives 
them ſo uncouth a character, and he will be | ar 
to be one of the very people they conquered; a 
circumſtance that will ſurely rather incline us to 
ſeek a true notion of theſe people from indifferent 
writers, circumſtances, their laws, and ſuch other 
evidences as yet remain. All which concur in 
giving us a more favourable idea of our anceſtors ; 
at leaſt abundantly prove that time, and they Chri- 
ſtian religion, ſo teznpered their former ferocity, 
that for the regular adminiſtration, and the pre- 
ſerving the people in a real and unbounded li- 
berty, the only end of civil government, they 
equalled, perhaps exceeded, all other nations. 

As the origin of the Saxons has been with great 
accuracy explained by the learned Sheringham in 

| | E Latin, 


xxxix AN HISTORICAL: ESSAY. 


Latin, in Eypgliſn by the induſtrious Mr. Ty- 
rell (4), it may ſuffice in this place to obſerve, 
that the Saxons, though not mentioned, at leaſt 
under that name, by Tacitus, however ſoon after 
him are taken notice of, and gradually encreaſed 
in power, till at laſt they eſtabliſhed their uſage 
for law; in one half part of what is now known 
by the name of Germany, where it yet regulates 
not only the properties of private perſons, but the 
ſucceſſion of, and right to ſovereignties them- 
ſelves (c). | 

Though the Angles have denominated this iſle, 
and all our writers denote by the general appella- 
tion of Saxons, the German nations that ſettled 
here ; yet beſides the Angles and Saxons, *tis ſure 
the Goths made part, and no inconſiderable part 
of thoſe people; nor is it improbable that other 
nations were alſo mixed with them. That when 
they firſt arrived here they were-Pagans, is certain, 
and more than probable it is, (tho' ſome authors 
ſeem to think otherwiſe) that they had not, till 
after their eſtabliſhment here, the uſe of letters (d). 
Theſe three nations, in their native country, had 
independent governments, and that they continued 
ſo long after their ſettlement in this ifle, is evident 
from the diverſity of their laws, publiſhed by Lin- 
denburg ; therefore it is clear no one perſon could 
claim a right to dictate laws to theſe victorious 
people: whence it demonſtrably follows, that the 
legiſlative power reſided in, and was exerciſed by 
the people, or perſons who had an authority dele- 
gated to them by the collective body of the victors. 
- From all theſe peoples being Germans, and the 
great conformity that appears between the uſages 


(4) Hiſtory of Eng. vol, I. p. | | 
(c) Schilter Prefat. ad Jus. Feud. Aleman. & de Succeſſi- 
one, &, (4) She:ing, 293. | | 
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they eſtabliſhed here, and thoſe that have been 
mentioned in the foregoing chapter to have pre- 
vailed throughout Germany, not only in matters 
deducible by reaſon from the obvious rules of ju- 
ſtice, but alſo the moſt arbitrary points of law; 
it may well be preſumed, that the government 
and legiſlative power amongſt the Saxons was the 
ſame it was amongſt the other German nations (e). 

But we need not rely only on probabilities ; for of 
this we have the expreſs teſtimony of one of their 

hiſtorians, whoſe book not being to be got, I muſt 

deſire the reader to accept of his ſenſe in Verſte- 

gan's tranſlation. 

« For the general government of the country 

they ordained twelve noblemen, choſen from 

among others for their worthineſs and ſufficiency. 

Theſe, in the time of peace, rode their ſeveral 

Circuits, to ſee Juſtice and good cuſtoms ob- 

ſerved; and they often, of courſe, at appointed 
times, met all together, to conſult and give or- 

der in public affairs. But ever in time of war 

one of theſe twelve was choſen to be king, and 

ſo to remain ſo long only as the war laſted ; 

and that being ended, his name and dignity of 
king alſo ceaſed, and he became as before: 

And this cuſtom continued amongſt them until 

the time of their wars with the emperor Charles 

the Great; at which time Wittekind, one of 
the twelve, as aforeſaid, a nobleman of Angria 
in Weſtphalia, bore over the reſt the name and 

authority of king. And he being afterwards, 
by the means of the ſaid emperor, converted to 

the faith of Chrift, had by him his mutable title 

of King turned into the enduring title and ho- 
nour of Duke; and the eleven others were in 


cc 
cc 
cc 
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Ce Nicholſon de Jure Feudal. Sax. Wilkins in notis ad 


leges Saxon. paſſim, Brady's Preface to his Hiſtory, 53. &c. 
Spelm, in voce Feudum. 
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« like manner, by the ſaid emperor, advanced to 
©« the honourable titles of Earls and Lords, with 
0 eſtabliſhment for the continual remaining of 
<« theſe titles and dignities unto them and their 
« heirs; of whoſe deſcents are ſince iſſued the 
« greateſt princes at this preſent in Germany.“ 
In the period of time that is now the ſubject 
of our conſideration, there being no monuments 
of the Saxons older than the eſtabliſhment of 
chriſtianity, and ſo little light to be got from 
thoſe that are afrer, we ſhall be obliged more 
frequently to have recourſe to inference from 
thoſe few truths that are known, for the diſco- 
very of the conſtitution of the legiſlature. There- 
fore, reſerving the mentioning thoſe evidences that 
occur in hiſtory, the Saxon laws, or other memo- , 
rials of thoſe times, which have with great induttry 
been gathered by Mr. Tyrrel, to their proper place 
in the ſequel of this diſcourſe; as in all argumen- 
tation ſome principles ought to be laid down, from 
whence the proper deductions to diſcover what we 
ſeek may be made; ſo in this caſe I muſt premiſe 
theſe three propoſitions : - | 
iſt, That as all the German nations lived under 
one form of government, and eſtabliſhed like ones 
in the ſeveral countries they conquered z *tis to be 
preſumed, that the Saxons, who were a German 
people, lived at home under the ſame government 
the other German nations did, and when they con- 
quered Britain, eſtabliſhed a government here of 
the ſame form they had lived under in their native 


* 


country (J). 


2dly, That the feudal law prevailed in the Sax- 

ons time, and therefore that law being deduced 

from the uſages of the northern nations in Germa- 

ny (g), tis to be believed that the Saxon government, 
(/) Spelm. in Gloſ. voce Feudum. 

(g) Grotius de Jure Belli & Pacis, lib. 1. c. 3. ſ. 23. 

| | az 
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as all the governments in Europe eſtabliſhed by the 
German nations were, was alſo built on, and de- 
rived from that law. 1 77 ä 

3dly, What is ſaid in The Mirror of Juſtices 
concerning the eſtabliſnment of the Saxons, and 
their government, ought to be received for truth. 

The firſt of theſe propoſitions carries its own 
evidence with it, and cannot be denied by any 
lover of truth ; with others it is folly to reaſon. 
The two laſt indeed ſeem to want ſome clearing, 
the one having been denied, and the authority of 
the Mirror weakened; therefore we will now pro- 
ceed to the eſtabliſhing theſe truths, that the argu- 
ments drawn thence may have their juſt weight. 

*Tis the opinion of Sir Henry Spelman, that the 
feudal law was introduced here by William I. On 
the other ſide we are told, Sir Roger Owen, in a 
manuſcript treatiſe, has proved that the feudal law, 
even with all irs appendages of wardſhip, marri- 
ages, &c. was in force here in the Saxons time (5). 
The incomparable Mr. Madox moſt juſtly ob- 
ſerves, that notwithſtanding the controverſy that 
has been concerning feuds, and the feudal law's 
being in force in the time of our Saxon anceſtors, 
the queſtion was never diſtinctly ſtated, without 
which it cannot be ſolved (i). The learned biſhop 
Nicholſon, in his diſſertation on this ſubject, has 
purſued the hint given by Mr. Madox, and diſtin- 
guiſhed the feudal law into theſe ſeveral periods, 
which he terms its birth, infancy, youth, and 
ſtate of perfection. The firſt he limits from the 
time of the irruption of the northern nations, 
which happened about the beginning of the fifth 
century, to the year 650. Its infancy from 
thence to the year 800. The third period from 

(hb) Tyrrel's Introduction to the Hiſtory of England, p. 3. 
Hicks's Diſſertat. Epiſt, &c. | 

() Hiſtory of the Exchequer. af: 
| # thence 
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thence to 1027, Soon after which it arrived to 
its ſtate of perfection (&). That the feudal law, 
as underſtood in this laſt period of time, was un- 
known to our Saxon anceſtors before the Norman 
invaſion, is beyond doubt; but that in the firſt; 
if not in the ſecond and third ſtate, it flouriſhed 
here, may be evinced by the following reaſons. 
1ſt, There are as many footſteps of the feudal 
law amongſt the Saxons, as amongſt the ſeveral 
laws of the other nations publiſhed by Linden- 
burgh, not excepting the laws of the Lombards 
themſelves ;z and yet the learned publiſher of that 
collection obſerves, in his preface, that the begin- 
ning of that law may be diſcerned in them. 
Which obſervation is as applicable to the Saxon 
laws, there being ſo great a parity betwixt them. 
_ 2dly, As it is obvious from the foregoing 
chapter, that it was gradually produced from the 
uſages of the German nations, ſo there being an 
uniformity of uſages at home, and of circum- 
ſtances abroad, it is to be preſumed they had a 
like effect. JOY: 


gzaly, Some authors attribute the very origin of 
the feudal law to the Saxons, others to the Lom- 
bards. Now the Lombards and Angles, from 
whom our iſle is denominated, were one people, 
tho? diſtinguiſhed into ſeveral cantons (/) ; therefore 
if the origin of the feudal law be attributed to the 
Lombards, it will be. hard to conceive, why the 

| ſame might not as well be introduced here by the 
Angles, as it was by the Lombards in Italy. The 
reaſon will yet be more cogent, if we ſuppoſe the 
Saxons firſt inſtituted this law. Which ſuppoſi- 
tion a very learned author ſeems to incline to, by 
ſaying, That it is certain the feudal law prevailed 
moſt antiently amongſt the Saxons (m). And 
(4) Vid. Craig. de Feudis, p. 20, &c. Fs 
(/) Shering, 29. (n) Craig, de Feudis, 5. 

| there 
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there is yet extant a ſyſtem of it, according to 
their uſages, Which another very competent judge 
affirms to be the oldeſt of any whatever (nh). 
Athly, There's no rule of the feudal law ſo old 
as the firſt or ſecond period 6f time, that was in 
uſe in any foreign country, where it is confeſſed the 
feudal law did prevail, that was not :in force 
amongſt our Saxon anceftors (o). 2 

5thly, Many uſages were in force here that 
were unknown till the feudal law was introduced, 
and never prevailed in any country where that was 
not in uſe; as homage, relief, heriots, the law of 
compurgators, &c. | 

Mr. Selden (p) firſt obſerved the old law book, 
called, The Mirror of Juſtices, could not be fo 
antient as the chief juſtice Coke and ſome others 
pretended (g). Biſhop Nicholſon, in his Hiſtori- 
cal Library, concurred with Selden (r); and Dr. 
Hicks copies after theſe learned authors (5). . But 
I think all that Selden or the biſhop affert, is, that 
Horn lived in the reign of Edward II. ſome other 
authors ſay Edward I. and that the book, as it 
now ftands, is not ſo antient as the Saxons time. 
As their reaſons will not prove, therefore their au- 
thority cannot be urged to ſupport what Dr. Hicks 
would inſinuate, that the whole book is a compo- 
ſure of ſo late a date as Edward the ſecond's time, 
That the ſhape it now appears in may not be older, 
is readily admitted, and that it is not come to us 
free from interpolations, will not be denied: but 
why may not we ſuppoſe, the book was a tranſla- 
tion of ſome manual of the Saxon laws put into 
Norman French, with ſuch additions as Horn 
thought proper, to accommodate it to the uſages 


(%) Strykius de Feudis, 93. (e) Nichol. Diſſertatio Ep. 
) Craig's Sovereignty of Scotland, 156. | 
(9) Diſſertat. ad Flet, c. 1. in notis ad Forteſcue, p. 3+ 
r) Page 229. (5) Diſſertat. Epiſtolaris, 43. 
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of the time he lived in? The book being a ſyſtem 
of laws, expoſed it to attempts of this nature more 
than any other: and we know this has frequently 
happened to law-books; might not this book 
have the ſame fate? Let it be farther conſidered, 
that Horn could have no viſible reaſon or motive 
for attempting to deceive poſterity. Theſe con- 
jectures are ſubmitted to the learned reader's judg- 
ment. But be it as it will as to them, ſure it is, that 
this book contains what our anceſtors thoug ht truth 
three hundred and fifty years ago, and never was 
controverted till lately; we may therefore rely, I 
think, on all that occurs in it which cannot be fal- 
fied. 

Theſe principles premiſed, I now proceed to 
enquire, who were the perſons that compoſed the 
Saxon legiſlature. In this the following method 
ſhall be purſued. ä 05 | 

iſt, The opinion of Dr. Brady, with his reaſons, 
and the objections that occur to it, ſhall be ſtated. 

2dly, That of Mr. Tyrrel in the ſame manner. 

3dly, Since the hypotheſes of both thoſe learned 
gentlemen are liable to juſt, and to me unanſwer- 
able, objections, another will be propoſed, which 
J ſhall never think myſelf engaged to ſupport, far- 
ther than it ſhall be found agreeable to truth. 

Dr. Brady without diſtinction aſſerts, that from 
the Saxon to the Norman invaſion, laws were made 
by the king and an hereditary nobility. To make 
good which, he affirms, that by the word Witena 
Gemot, we are to underſtand a meeting of an he- 
reditary Nobility, and that therefore the Commons 
had no ſhare in the legiſlature. 5 8455 

This hypotheſis is liable to the following ob- 
Jjections. 

iſt, Since in Germany all had a ſhare in the le- 
giſla: ure, by what occaſion or means came that 
natural right, which is ſo annexed to every free - 

man, 
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man, that when he parts with it (ſuppoſing he 
can diveſt himſelf of it) he loſes that name; which 
way, I ſay, or by what means did the Commons 
amongſt our Saxon anceſtors depart from their 
ſhare in the legiſlature ? | 

2dly, Dr. Brady, for the eſtabliſhing this mon- 
ſtrous doctrine, relies much on the word Wita, 
which, according to him, ſignifies wiſemen, 
judges or lawyers, and noblemen. The firſt of 
theſe expoſitions is inconteſtably true: the ſecond, 
tho? advanced by the doctor, is very inſufficiently 
proved, tho? it is of the utmoſt import to the diſ- 
covery of what we both ſeek. He only cites Ho- 
toman's Interpretation of the coſignificant Latin 
word ſapientes in the ſame ſenſe: and even in this 
the doctor either writes uncorrectly, or is. groſly 
deceived; for lawyers there were none by profeſ- 
ſion amongſt the Saxons, no nor for many years 
after the Norman conqueſt, beſides the eccleſiaſ- 
ticks. Nor is the doctor's error, with relation to 
the disjunctive interpretation by the word judges, 
leſs exceptionable, if the word is to be underſtood 
in the ſenſe it bears now, and was underſtood in 
when the doctor wrote; becauſe the known nota- 
tion of the word then, and now is, certain per- 
ſons, who by a delegated authority from others de- 
termine the controverted rights of their fellow ſub- 
jets; whereas in the Saxon time, and long after, 
both here and in other parts of Europe, every 
member of the ſeveral and reſpective communities 
of the many ſtates our German anceſtors divided 
their conqueſts into, were co-judges, even as now 
the four judges of Weſtminiter-Hall are in their 
different benches. Therefore this general aſſer- 
tion was inaccurate and untrue, but with proper 
reſtrictions may be admitted; for in every com- 
munity, whether eccleſiaſtical or civil, ſome per- 
ſons preſided in the guilds or fraternities, and con- 
ſequently 
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ſequently in the judicatures appertaining to them. 
Theſe, as appears by other authorities, were by 
the middle aged writers termed /aprentes ; and that 
they were the perſons our Saxon anceſtors termed 
wites, is, as I conceive, rn from the follow- 
ing reaſons: 
1. The afſemblyof the Saxon legiſlature, After the 
diſtribution of the heptarchy, is in the monuments 
of thoſe times called Witena Gemot, or Witena Mot. 
That wire ſignified wiſemen is already noted to be 
agreed by all; nor is it leſs clear, that the preſiding 
zudges in every community, eccleſiaſtical or civil, 
that were originally inſtituted, ' were members of 
of it, and that in conſequence thereof the wits 
did fignify the. preſiding judge: and when it 
is leſs clear it did denote ſome of that rank, arid 
abſolutely certain, that after the ſubdiviſion of the 
kingdom into leffer diſtricts, and, conſequential 
thereunto, of the judicial power, the word wits is 
applied to other N is it not highly probable 
— they were alfo the prefiding judges in the ſe- 
veral parts of the ſhires? And will not this ſeem 
yet more ſo, if it appear in the fequel, as I truſt it 
ſhall, that when this word was firſt uſed, there 
were no ranks or orders'of perſons known to our 
Saxon anceſtors, beſides that of magiſtrates- and 
freemen. But this truth is not only evident from 
reaſon, but alſo by the authority of the Saxon 
gloſſariſt, by whom it is clear it was co-fignificant 
with the word gerefa. 

2. It was not, the circumſtances of thoſe times 
confidered, an improper or harſh metaphor to de- 
note the preſiding judges by a word that properly 
and directly ſignified wiſemen, thoſe magiſtrates 
being, at the time the word was firſt ſo applied, 
elective, and all the ſecular ones at leaſt annual, 
and therefore probably choſen for their being 
eminently poſſeſſed of that quality, to * in 

elr 
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their reſpective communities, and by their wiſdom to 
moderate, allay, or compoſe all differences that aroſe 
amongſt the members of their reſpective ſocieties. 
That the third gloſs is erroneous, may be proved 
from the very paſſage out of king Ina's laws, cited 
by the doctor himſelf in his expoſition of this 
word; for in the time of that king, who ruled 
thirty-eight years, and commenced his reign in or 
about the year 688, nor for long after, there were 
neither here in England, nor in any of the other 
weltern provinces of Europe where our German 
anceſtors ſettled themſelves, any noblemen beſides 
the annual and elective magiſtrates, which the 

doctor does not mean by that word ; for, accordi 
to that ſenſe, the Commons had a ſhare in the legiſla- 
ture, which the doctor does abſolutely deny. The 
other authority he cites to maintain his extravagant 
poſition, is Somner's Saxon dictionary, which, if 
tairly ſtated, will as little avail: for tho' that very 
great man does, amongſt other expoſitions of this 
word, uſe that of noblemen; yet in the very next 
column, explaining the word Witena, when being 
conjoined with the word Mot, or Gemot, it ſigni- 
fies the legiſlature; (and its meaning then is all 
the doctor and I ſeek.) That truly great man 
writes in this manner; ** Synodus ſapientium, pru- 
« dentium conſeſſus, concilium, comitia; a fynod, 
council, or aſſembly of counſellors, a meeting 
« of wiſemen, as in parliament.” = 
Mr. Tyrrel ſuppoſes that not only the no- 
bility, I mean the perſons we now underſtand 
by that expreſſion, but alſo that rank of per- 
ſons amongſt the Saxons that are diſtinguiſhed 
by the appellation of Thaxes, were alſo mem- 
bers of the Saxon legiſlature, and that the bo- 
roughs were repreſented. So much of his hypo- 
theſis as relates to them, is, I think, in the man- 
ner we ſhall explain in the ſequel, true; but I can- 
not 
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not believe thanes ſat in the Witena Gemot, for the 
following reaſons :. | | 
1. The thanes were only tenants by ſerjeanty. 
(The reader will here permit me to aſſume that 
which in the ſequel will be proved) Now to ſup- 
poſe the tenants by ſerjeanty were members of the 
Witena Gemot, is what never was advanced by any 
one, and ſeems inconſiſtent in itſelf, and with the 
nature of the ſervice, which was merely perſonal, 
without any reſpect to the public. And indeed 
this ſuppoſition ſeems to be attended with a fatal 
conſequence, which however ought not to be im- 
puted to the learned author, who was undoubtedly 
a lover of truth and liberty. The conſequence I 
mean is this, if by being the king's thane, or te- 
nant by ſerjeanty, the party had a vote in the 
Witena Gemot, the king might always do what- 
ever he pleaſed; for he had power to take as many 
ſervants as he pleaſed, and in conſequence thereof, 
to erect as many tenures by ſerjeanty as he pleaſed, 
and therefore to nominate a majority of members 

in the Saxon parliaments. _ 

2. In the titles of the Saxon laws no mention 
is made of any thanes, tho* many other ranks 
of perſons are noted: and ſurely, if they had 
been members of it, in ſome of the titles we 
ſhould have found the word Thane. 

3. In the Saxon laws all perſons lives have 
a valuation, which in their language is called 
Weregild : by the proportion of the valuation it 
appears, that the thanes were an inferior order 
of men. | 
I am now, according to the propoſed method, 
obliged to the adventurous taſk of offering to the 
reader what, as far as I can yet diſcern, was the 
conſtitution of the Saxon legiſlature. That I may 
lay before him my apprehenſions on this ſubject in 
the beſt manner, I muſt deſire him to bear — 

trut 
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truth in his mind, that in every government, 


power reſults from, and is the natural conſequence 
of, property or eſtates; and that in all places 
where tyranny does not prevail, the perſons who 
compoſe the legiſlature, derive that power from 
the intereſt they have in ſome lands, that are part 
of the territory of that ſociety to which they be- 
long, or elſe from ſome diſtinction of rank and 
order, which diſcriminates the members of a ſo- 
ciety. Therefore to diſcover who were the legiſla- 


tors in the Saxon time, it will be neceſſary firſt to 


remark the manner they ſettled themſelves in this 
iſle, (whence the perſons who were proprietors of 
land will be obvious) and alſo how many ranks of 
perſons may be found amongſt them. * 

The Saxons originally divided their conqueſts 
in this iſle into as many ſhares as the king had 
companions, ſo my author terms the ons in 
Latin ſtyled Comites (a); for there were Earls long 
before Alfred's time (5). Theſe portions of land 
were originally called Shares, latterly Shires, which 
were then, to uſe a learned author's ſignificant 
words, © ſo many aſſociations or ſocieties in pub- 
<« lic charge or ſervice (c);” as the Cantons were 
in Germany. Thus things continued till che utter 
diſſolution of the heptarchy, which I date from 
Alfred's reign; for though Edgar is generally 
counted the firſt univerſal monarch of the whole 
iſle, yet in truth the ſpace betwixt his reign and 
Alfred's ſeems to have been a time of unſettled- 
neſs and confuſion z ſuch prince amongſt the ſeven 
who happened to be the mightieſt, acting as, and 
being generally accounted the ſupreme ruler over 


1 (a) Mirror, C. 4. Fleta, I, I, © 17. f. 9. Bracton, 
- $. 16. 
(5) Spelm. voce Comes, 


(c) Bacon of the Government of England, p. 65. 


the 


' 
| 

{ 

1 
| 
N 
N 

| 

| 


xiv AN HISTORICAL ESSAY. 
not believe thanes ſat in the Witena Gemot, for the 
following reaſons : | | 
1. The thanes were only tenants by ſerjeanty. 
(The reader will here permit me to aſſume that 
which in the ſequel will be proved) Now to ſup- 
poſe the tenants by ſerjeanty were members of the 
Witena Gemot, is what never was advanced by any 
one, and ſeems inconſiſtent in itſelf, and with the 
nature of the ſervice, which was merely perſonal, 
without any reſpect to the public. And indeed 
this ſuppoſition ſeems to be attended with a fatal 
conſequence, which however ought not to be im- 
puted to the learned author, who was undoubtedly 
a lover of truth and liberty. The conſequence I 
mean is this, if by being the king's thane, or te- 
nant by ſerjeanty, the party had a vote in the 
Witena Gemot, the king might always do what- 
ever he pleaſed; for he had power to take as many 
ſervants as he pleaſed, and in conſequence thereof, 
to erect as many tenures by ſerjeanty as he pleaſed, 
and therefore to nominate a majority of members 
in the Saxon parliaments. 

2. In the titles of the Saxon laws no mention 
is made of any thanes, tho* many other ranks 
of perſons are noted: and ſurely, if they had 
been members of it, in ſome of the titles we 
ſhould have found the word Thane. 

3. In the Saxon laws all perſons lives have 
a valuation, which in their language is called 
Weregild : by the proportion of the valuation it 
appears, that the thanes were an inferior order 
of men. 
I am now, according to the propoſed method, 
obliged to the adventurous taſk of offering to the 
reader what, as far as I can yet diſcern, was the 
conſtitution of the Saxon legiſlature. That I may 
lay before him my apprehenſions on this ſubject in 
the beſt manner, I myſt deſire him to bear = 

| trut 
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truth in his mind, that in every government, 
power reſults from, and is the natural conſequence 
of, property or eſtates; and that in all places 
where tyranny does not prevail, the perſons who 
compoſe the legiſlature, derive that power from 
the intereſt they have in ſome lands, that are part 
of the territory of that ſociety to which they be- 
long, or elſe from ſome diſtinction of rank and 
order, which diſcriminates the members of a ſo- 
ciety. Therefore to diſcover who were the legiſla- 
tors in the Saxon time, it will be neceſſary firſt to 
remark the manner they ſettled themſelves in this 
iſle, (whence the perſons who were proprietors of 
land will be obvious) and alſo how many ranks of 
perſons may be found amongſt them. 

The Saxons originally divided their conqueſts 
In this iſle into as many ſhares as the king had 
companions, ſo my author terms the Ee ons in 
Latin ſtyled Comites (a); for there were Earls long 
before Alfred's time (5). Theſe portions of land 
were originally called Shares, latterly Shires, which 
were then, to uſe a learned author's ſignificant 
words, © ſo many aſſociations or ſocieties in pub- 
<« lic charge or ſervice (c);” as the Cantons were 
in Germany. Thus things continued till the utter 
diſſolution of the heptarchy, which 1 date from 
Alfred's reign; for though Edgar is generally 
counted the firſt univerſal monarch of the whole 
iſle, yet in truth the ſpace betwixt his reign and 
Alfred's ſeems to have been a time of unſettled- 
neſs and confuſion z ſuch prince amongſt the ſeven 
who happened to be the mightieſt, acting as, and 
being generally accounted the ſupreme ruler over 


(a) Mirror, c. 2. Fleta, I. 1. c. 17. f. 9. Bracton, 
L 1. 16 | 

(5) Spelm. voce Comes, 

() Bacon of the Government of England, p. 65. 
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the others (d). This king unconteſtedly had a ſu- 
periority, and reduced the whole into a regular. 
and well digeſted form of government. . Some hiſ- 
torians, in an undetermined manner, attribute to 
him the diviſion of the whole realm into ſhires ; 
which in general cannot be admitted for truth. 
But if it be underſtood of the ſhires, *tis now di- 
vided into, and that the old ones were fo antiquat- 
ed or varied, that with reſpe& to what is now in 
_ uſe, it may be deemed the work of that king; 
this poſition, ſo limited, may be true. However, 
moſt certain it is, that he firſt ſubdivided the ſhires 
into trythings or laths, hundreds or wapentakes, 
as they are yet commonly called north of the 
Trent, and them into Tythings (e), which were alſo 
promiſcuouſly at firſt called Boroughs as well as 
Tythings (F); though in moſt places in England, 
Kent excepted, where the word is yet uſed in that 
ſenſe, they are only called Tythings, and the other 
appellation is appropriated to places that ſend re- 
emma canine to parliament. By the laws of this 
ing every perſon in theſe tythings were to be ſe- 
curity for the behaviour of one another; and for 
this cauſe all perſons were obliged to live in ſome 
one, or be killed. The like law prevailed in 
France, though its breach was leſs penal (g). 

As the people encreaſed in numbers, they ſpread 
and inhabited other places within the precincts of 
the tythings, which by being inhabited became 
known, and were diſtinguiſhed in our law books 
by the name of Hamlets, from two Saxon words, 


(a) Brady's Hiſtory, 100, 103, 111, &e. Cambden's Brit. 
226, &c. | 

(e) Brady's Preface to his 3 116. Spelm. voce Co- 
mites, Cambd. Brit. 346. Forteſcue on Forteſcue, 114, &c. 
Wilkins voce Centuria. Brady's Hiſtory, 84, &c. 

(f) Lambard's Perambulation of Kent, p. 24. Alfrici 
Gloſ. voce Cutialis. 


(2) An. Dom. de Alod. c. 13. 
Ham, 
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Ham, which ſignified a Dwelling, and lett, which 
fignified to aſſign. Yet having acquired inhabi- 
tants, and in conſequence thereof a name, ſubſe- 


uent to the diviſion of the kingdom by Alfred, 


they did not compoſe ſeparate ſocieties either in 
eccleſiaſtical or civil affairs, but remained mem- 
bers of the tything, manours, and pariſhes to 
which they originally belonged (). 

In this diſtribution of the land, many things 
deſerve obſervation ; ſuch as may be of uſe in the 
preſent deſign, are as follows: 

1. That the tythings, their diviſion being found- 
ed on the number of families, and not on the ex- 
tent of ground, muſt be unequal z for the proprie- 
tors of land all reſided on their eſtates, whence 
they were in after-ages denominated Manours, 2 
manendo, And as there were no little freeholders 
in thoſe early days, nor for long after, ten ſuch 
families muſt neceſſarily be remote from one ano- 
ther, and occupy a large ſpace of ground. Where- 
as tradeſmen, becauſe many of their arts and oc- 
cupations are auxiliary and ſubſervient to one ano- 
ther, were engaged by the prevalling tye of inte- 
reſt, as well as the natural inclination to ſociety 
that is planted in human nature, to unite and live 
contiguous to one another. 

2. However obvious the meaning of the words 
Ten Families may ſeem, yet in truth it is not ſo; 
for by that expreſſion we now underſtand ten houſe- 
keepers : which ſenſe it cannot be on this occaſion 


underſtood in; for then many counties having but 


three or four hundreds, could have but three or 
four hundred houſes in them. 

To diſcover then what is to be underſtood by 
ten families, we muſt look into ſome circumſtances 
of thoſe ages. The loweſt rank of men amongſt 


(3) Finch, J. So . . 


the 


> = . 
. _—_— > BP- 

Fa 1 
—— d - | — = 


5 
| 
1 
| 
] 
: 
5 
; 
n 
; 
| 


1 


a — ff. R 
r 


xlvii AN HISTORICAL ESSAY. 


the proprietors of land in the Saxon time, were 
the thanes. What his poſſeſſions were may in 
ſome meaſure be diſcovered by the law that ad- 
vances a Caorl, or boor, to an equality with a 
thane, by his having five hides of land, a hall, 
a kitchen, and a church. Here is a juſt deſcrip- 
tion of a lord of a manour ; for many pariſhes and 
manours yet, and it may, I think, be proved that 
all originally were co-extenſive. It may be fur- 
ther obſerved, that theſe proprietors of land, even 
as it had been uſed in Germany, manured it not 
with their own hands, but by their ſlaves and hire- 
lings, and, as I take it, conſtantly ſupplied their 
Jabourers with victuals; for, as all the gloſſariſts 
agree, the well known word Lord is derived from 
the Saxon word (i) Hlaford, which ſignifies a giver 
of bread. Now though many of theſe labourers 
might not perhaps lodge under their lord's roof ; 
yet conſidering they ſerved him, and he fed them, 
even in the modern ſenſe, they might all be 
counted part of his family, notwithſtanding ſome 
dwelt perhaps with their wives and children in 
little huts ereted on ſome part of their lord's 
eſtate, as we may well believe they did, from 
the frequent uſe of the words Cottariy, Bordarij, 
Sc. in Domeſday. If then all the perſons reſident 
on a manour were deemed in the Saxons time, as 
*tis, I think, ſufficiently cleared they were, part of 
his family, we ſee whart a tything was; for that 
ten ſuch families might conſtitute one, is conſiſtent. 
with reaſon, and all that we know of the Saxon 
government. 

As the words Ten Families are not, in my ap- 
prehenſion, to be underſtood of the families of 
every little houſekeeper in the tythings that have 
been juſt now treated of; ſo neither can I conceive 


(i) Verſtegan, 316. Wilkins & Somner in Gloſlar, &c. 
| that 
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that the tythings amongſt the trading part of the 
nation conſiſted only of ten ſuch families of ſhop- 
keepers as we now ſee. But it ſeems more pro- 
bable, that ſeveral handicraft perſons aſſociated 
themſelves in partnerſhips or companies, which 
are in the Saxon called Guilds: nor is it unlike, 
that ſome more eminent might employ great num- 
bers of artificers, who were ſome, perhaps, hire- 
lings, other their ſlaves to work under them; and 
if we underſtand by the words ten families amongſt 
the trading part of the nation, ten ſuch as are here 
repreſented, we may well conceive that they con- 
ſtituted towns or boroughs. 

It may be, perhaps, objected, that according to 
this hypotheſis, ten trading companies or families 
which employed a great many artificers under 
them, were as much conſidered as the poſſeſſors 
of manours; which is certainly truth, and on 
due conſideration, cannot ſeem ſtrange : for *tis 
plain by the Saxon laws, that rank was in their 
conſtitution, as it was in many others, annexed to 
poſſeſſions. Thus *cis expreſsly declared, that if 
a Caorl, that is, a yeoman or boor, throve ſo well 
as to have five hides of land, a church, and a 
hall, he was equal to a king's thane. Again, tis 
in another place provided, That if a merchant 
croſſed the ſeas three times on his own ſubſtance, 
that he ſhould be equal to a king's thane. And 
if we look even in our own times, we ſhall ſee 
many ſingle tradeſmen of much greater wealth and 
power than many lords of manours, and trading 
boroughs veſted with a greater ſhare in the legiſ- 
lature than fifty of them. 

The ſeveral families that conſtituted theſe ſub- 
diviſions being antecedent to this diſtribution, 
many of them neighbours and relations, not only 
by marriages, but alſo, conſidering the method 
we obſerved the northern oo to have proceeded 

in 
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in planting their conqueſts, probably deſcended 
from one common anceſtor, eaſily coaleſced into 
petty ſtates, and formed communities different 
from the ſhires in nothing but the number of in- 
habitants, and extent of ground. And as in the 
firſt diſtribution of the kingdom into ſhires, there 
were perſons choſe, whole office it was to preſide in 
the general aſſembly of every county, ſo was there 
the like in theſe leſſer diſtricts on this ſubdiviſion 3 
for before that we find no other magiſtrate but the 
Ealderman, or Shere Gerefa ; after it, we find this 
word applied, in the manner there was occaſion to 
remark before, to the magiſtrate of every one of 
theſe diſtricts. And even at this day, the chief 
perſons in each tything are called Borſholders, 
which is a corruption of the Saxon words Burgh 
Ealder, Headborough, and Tything-Man; which 
laſt are too well known to want explanation. 

In whatever view our Saxon anceſtors conſidered 
the magiſtracy of theſe diviſions, whether, accor- 
ding to the modern mode, as an object of deſire, 
or, which is more agreeable to the ſimplicity of 
thoſe times, *twas thought a burden to be ſhunn'd, 
yet *tis ſure *twas conferred by election; for where 
all perſons are equal, there can be no other foun- 
dation for determining who ſhall receive an ho- 
nour, or be loaded with a burden. 

Every one of theſe little republics, amongſt the 
other rights of ſovereignty they were veſted with, 
alſo exerciſed a judicial power within the precin&s 
of their own territories, and had ſome public places 
where the individuals met to determine any con- 
troverſies amongſt their fellow members (æ). Many 
of theſe are vaniſhed, and even their very remem- 
brance is gone. In London and ſome other places 
they yet ſubſiſt, and are called the Huſtings, from 


Y Fleta, lib, 2. c. 5. 


t WO 
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two Saxon words, Hus and Ting, which ſignify 
the Houſe of Pleas. Theſe juriſdictions, as lord 
Coke, though no friend to any court but thoſe of 
Weſtminſter- hall, aſſerts were original, and not 
derived out of them (0). 
All the Saxon laity may be divided into the ma- 
giſtrates, or thoſe that were not: under thoſe we 
compriſe the earls, and all thoſe officers they called 
Greves, of which ſufficient has been ſaid already. 


Theſe are the perſons who were known by the 


names of Thane, Under-Thane, and Caorl. 

Various are the opinions of the learned who 
have wrote concerning Thanes, the enumeration 
and examination of each opinion would be too large 
a digreſſion. It may ſuffice in this place to refer 
them to the note (n), and obſerve, that the word is 
derived from the Saxon Seman, and is conſtantly 
rendered Miniſter; only in Domeſday, the word Ser- 
vientes is often applied to the ſame perſons, who 
are there ſtyled Thanes and Miniſters 3 and men- 
tion is alſo made in that great record of their offi- 
ces, as Chamberlain, Hawker, and Hunter, 
which, in the diale& of our age, is Maſter of the 
Hawks, and Maſter: of the Hounds, and many 
ſuch like; and were, in one word, the ſame per- 
ſons and ſervice that, in the Norman time, were 
called Tenants by Serjeanty, and, if J gueſs right, 
owe their riſe to the following cauſe. 

When time had poliſhed the Anglo-Saxons, 
for this word does not occur in the oldeſt monu- 
ments, many offices that the great landed pro- 
prietors diſcharged at firſt in their own perſons, as 
was uſed in Germany, on the motives of neceſſity 
ſometimes, eaſe and grandeur more frequently, 
were by them devolved on others. As in thoſe 

2 Inſtit. 327. | 

2 8 16. Selden Specileg. ad Ead- 

merum, p. 170. Wilkins voce Thane: 
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days, for want of money, moſt commerce was 
carried on by barter, and the rents were paid in 
part of the produce of the foil; ſo for the ſame 
reaſon was there a neceſſity of finding ſome other 
method of retribution, or rewarding perſons for 
ſervices, than paying them in money: Hence aroſe 
the giving land in lieu of, and recompenſe for, 
perſonal ſervice. This ſeems to be ſtrongly ſup- 
ported by the writ of William Rufus; () from 
which one may collect, that Tain land paid no rent, 
and that conſequently the ſuperior had the tenants 
ſervice in lieu of, and recompence for, his land. 

Thanes are divided into greater and leſſer, only 
differing in this, that the greater held of the king, 
and the leſſer of ſome ſubject. | 

The Caorl was what we expreſs now by the 
words Boor, Huſbandman, and Farmer; a free 
perſon who lived by manuring another perſon's 
land (o), at firſt probably for victuals, and after, 
when leaſes became in uſe amongſt the Saxons, in 
return for the occupation of it, by way of rent, deli- 
vered part of the produce of the ſoil to the owner, 

The titles of the Saxon laws mention various 
perſons as legiſlators, which, for the reader's ſa- 


tisfaction, are here given as rendered into Latin, 
by the learned Dr. Wilkins. 


Leges Hlotarii & Eaarici. 


Hlotharius & Eadricus Cantudriorum reges 
conſtituerunt leges has, quas ipſorum ſeniores ſta- 
tuerant ante hæc judicia quæ poſtea edicuntur. 


Leges Mibtrædi. 

Mitiſſimi Cantuariæ regis Wihtrædi regnanti 

quinto anno regni, indictione nona, die ſexto Au- 

(7) Brady's Preface, 24. Vid. 2 Inſtit: 631. Seld. Ja- 
nus, 93. 

(%) Spelm. Remains, 14. . 

guſti, 
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guſti, in loco qui vocatur Berghamſtede, congre- 
gatum fuit optimorum procerum conſilium. Ibi 
erant Birhtwaldus Britanniæ archiepiſcopus & ante 
nominatus rex, Roffenſis etiam epiſcopus, quem 
omnes Gibmundum vocabant, & dignus vir erat. 
Et loquebantur omnes eccleſiaftici ordinis dignita- 
tes unanimiter cum populo ſibi ſubjecto. 

Ibi optimates illi omnium aſſenſu hæc fecerunt 
judicia, & juſtis Cantuariorum inſtitutis adjunxe- 
runt, prouti hic infra ſequitur atque dicitur. 


| Leges Ine. 

Inz regis ſtatuta. D 

Ego Ina Dei gratia occiduorum Saxonum rex, 
cum conſilio & cum doctrina Cenredæpatris mei, 
& Heddæ epiſcopi mei, & Eorkenwoldæ epiſcopi 
mei, & cum omnibus meis ſenatoribus, & ſeniori- 
bus ſapientibus populi mei, & multa etiam ſocie- 
tate miniſtrorum Dei, conſultabam de ſalute animæ 
noſtræ, & de fundamento regni noſtri, ut juſtæ; 
leges, & juſta ſtatuta per ditionem noſtram ſtabi- 
lita & conſtituta eſſent, ut nullus ſenator nec 
ſubditus noſter poſt hæc has noſtras leges infrin- 
geret. 55 


| Leges Alfredi. 
Hz ſunt leges quas Ælfredus rex conſtituit. 


| Et infra. | 
Rego Elfredus ex in unum colligi & literis 
conſignari juſſi, multa eorum quæ parentes noſtri 
obſervabant, quæ mihi placebant, & multa eorum 
quæ mihi non placebant rejeci cum meo ſapienti 
conſilio, & alio modo juſſi obſervari. Quoniam 


non audebam tentare meorum (ſtatutorum) aliqua 
ſcriptis conſignare. Porro etiam me latuit quid 
eorum placuerit illis, qui nobis ſuccederent. Aſt 
cum deprehenderim five in diebus Inæ cognati 

1 mei, 
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mei, vel in offæ merciorum regis, vel in Æthel- 
berti, qui primus Baptiſma accepit in natione 
Anglica, ea que mihi juſtiſſima videbantur, ex- 
inde collegi, & reliqua neglexi. Ego Alfredus 
occiduorum Saxonum rex omnibus meis ſapienti- 
bus hic uſus ſum, & illi dicebant, quod ipſis om- 
nibus bene placuerint ea, ut obſervarentur. 


Fadus Alfredi & Gutbruni Regum. 

Hoc eſt fœdus quod AÆlfredus rex & Gythrun 
rex, et totius Anglicæ nationis ſapientes, & omnis 
gens quæ in Anglia Orientali habitat, ſimul fece- 
runt, & jurejurando confirmaverunt pro ſeipſis & 
pro poſteris ſuis tam natis quam nondum natis, 
qui Dei vel noſtram miſericordiam curant. 


Leges Eadweardi Regis, 
Et infra. 
Cum Eadweardus rex cum fapientibus ſuis ex- 
vniz eſſet, inquirebant omnes quomodo pax eorum 
melior eſſe poſſit, &c. | 


Fedus Eadweardi & Guthruni Regum. 


Hzc ſunt jura quæ Ælfredus rex & Guthrum 
rex ſanciverunt. Et hoc eſt ſenatus conſultum, 
quod ZElfredus rex, & Guthrun rex, & deinde 
Eadweardus rex & Guthrun rex elegerunt & ſta- 
tuerunt, cum Angli & Dani pacem & amicitiam 
plene ſuſceperunt, & ſapientes etiam qui poſtea 
erant, ſæpe & continuo eadem renovaverunt & 
bono adauxerunt. 


Leges Altbelſtani. 
Ethelſtani regis conſtitutio« 
Ego /Ethelſtanus rex conſilio Wulfhelmi ar- 
chiepiſcopi, & aliorum etiam epiſcoporum meorum 
præcipio præpoſitis cujuſcunque urbis, &c. FT 
| , 
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| Et infra. 

Ego Æthelſtanus rex declaro, quod inquiſiverim, 
quod pax noſtra pejus obſervetur quam mihi pla- 
cet, vel quam Greatanlez dictum erat. Et ſapi- 
entes mei dicunt quod hoc nimis diu pertulerim. 
Nunc inveni cum fapientibus qui exoniæ mecum 
erant ad natale Chriſti, quod, &c. 


Teges Eadmundi regis. 

Eadmundus rex congregavit magnam ſynodum 
in civitate Londini, ſancto Paſchali tempore, utri- 
uſque tam eccleſiaſtici ordinis quam politici. Ibi 
erat Oda & Wulfſtan archiepiſcopus, & multi alii 
epiſcopi contemplantes animæ ſuæ ſalutem, & 
eorum qui illis ſubjecti erant. 


Et infra. 

Eadmundus rex ſignifico omni populo, tam ſe- 
nioribus quam junioribus, qui in mea ditione ſunt, 
me contemplatum eſſe cum ſapientum meorum 
conſilio tam eccleſiaſtici ordinis quam laici, &c. 


Leges Eadgari regis. 

Hoc eſt inſtiturum, quod Eadgarus cum ſapi- 
entum ſuorum conſilio inſtituit in gloriam Dei, & 
ſibi ipſi in dignitatem regiam, & in utilitatem 
omni populo ſuo. 


Leges Aibelredi regis. 

Hoc eſt conſilium quod ZEthelredus rex, & ſa- 
pientes ejus conſultaverunt ad emendationem pacis 
omni populo Wodſtoci in regione Merciorum, ſe- 
cundum Angliæ leges. 


Senatus conſultum de Monlicolis Wallie. 


Hoc eſt concilium quod Anglicæ nationes ſapi- 
entes & Walliæ conſiliarii inter Monticolas con- 
ſtituerunt. d 4 Leges 
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Leges Cnuti regis. 


Hoe eſt confilium quod Cnutus rex, totius An- 
gliæ & Danorum & Norwegorum rex, cum ſapi- 
entum ſuorum conſilio ſancivit, in laudem Dei, 
& ſibi ipſi in ornamentum regium, & ad utilitatem 


populi; & hoc erat ſacris natalibus domini noſtri 
Wintoniæ. 


The next and laſt thing I ſhall mention before 
I draw any concluſion from what has been offered 
to the reader, are the terms uſed by our Latin 
hiſtorians, to denote both the Saxon parliaments, 
and the perſons that compoſed them. The firſt is 
generally expreſſed by Conventus Sapientum, which 
is but a mere tranſlation of the Saxon words, the 
members it conſiſted of, are denominated Princi- 
pes, (of which enough has been already ſaid) Pro- 
ceres, Primates and Nobiles, all which words, 
however they may ſeem, in the vulgar acceptation, 
to exclude the Commons, yet, on a ſtrict exami- 
nation, the contrary will appear a moſt manifeſt 
truth. For, 

1. The words Primarii, Primates and Proceres, 
are all rendered by the Saxon gloſſariſt, Yeldeſt, 
Burgh wara, theſe, in our modern Engliſh, we call 
Port-Reve, Burſholder and Headborough, in ſome 
places by a more common expreſſion borrowed 
from the Norman dialect, Mayors; and in this 
ſenſe is the word Proceres uſed by the writers of 
other countries as well as our own; for Dutreſne 
ſays it denotes the Chief Magiſtrates in cities (a). 

2. That in England, the words Nobiles and 
Nobilitas were uſed to ſignify Knights, (that they 
were Commoners in the preſent ſenſe of the word 
is agreed) ſeems clear, becauſe Knight was a name 
of dignity ; they are in old authors ſtyled honour. 


(a) Dufreſne in hac voce, 
able; 
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able; ina record 9 Ed. 1. a knight has the addi- 

tion of Nobilis: And lord (5) Coke ſays, ©* Nobi- 

«* les ſunt qui arma gentilitia anteceſſorum ſuorum 

c proferre poſſunt.“ 
From theſe premiſes I conclude, 

1. That the legiſlative power was not ſolely in 
the Saxon kings. This is not only evident from 
what has been already ſaid, but alſo from what 
we read in two of our law books, viz. That their 
kings were originally veſted with that office by 
election, and ſworn to be obedient to, and ſuffer 


the law as other their aſſociate leaders, whom one 


of my authors calls the king's companions. The 
other, writing in the phraſe and terms uſed in the 
Latin of his time, ſays, That the king's courts, 
which conſiſted of the earls and barons, and the 
law, were both ſuperior to the king: bur this 
point need not be laboured; for the very learned 
advocate for ſlavery, Dr. Brady, does not aſſert a 
legiſlative power ſolely in the king, but in the 
king and nobility, excluſive of the commoners. 

2. From the entrance of the Saxons, for ſome 
time, they all perſonally aſſiſted at the Saxon par- 
liaments. I don't mean every individual perſon 
that reſided in the kingdom, but every one of thoſe 
to whom the land was apportioned; for example, 
in Kent, where Hengiſt the firſt Saxon king ſet- 
tled himſelf, it ſeems all the landholders met to 
aſſent or diſſent to the making laws. Tho? this 
ſuppoſition ſeems clear from the firſt propoſition 
we laid down above, yet for the better euincing an 
hypotheſis ſo different from the uſages of our pre- 
ſent time, I would further offer to the reader's con - 
ſideration the following obſervations. 

1. Our Saxon anceſtors, in their own country, 
did all perſonally meet for the enacting laws in the 
manner we have related above; and every circum- 

(5) Inſtit. 594 & 595. Camb. Brittan, 243. | 
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ſtance of the time conſidered, it cannot well be 
doubted, but that they did here as their kindred 
nations did elſewhere practiſe at firſt, and for ſome 
time retain the uſages they were bred in and accuſ- 
tomed to in their native country, | 

2. That by the feudal law, in its primitive in- 
ſtitution, all landholders were obliged to attend at 
the feudal courts; becauſe all the land was parted 
amongſt the conquerors, who had a right to give 
their aſſent or diſſent to any laws or orders there 
propoſed ; whence we yet retain the expreſſion of 
a convention of the eſtates. 

3. Way might not all the landholders of Kent, 
when that province was ſtiled a kingdom, as well 
meet on ſo great ſo important an occaſion, as the 
making of laws or giving judgments as they did af- 
terwards, when it became an Earldom; and yet in 
ſtrictneſs are obliged, and by intendment of law 
all do meet at the ſheriff's turn and county court 
for buſineſs of a like but inferior nature. 

4. Theſe meetings were in open places, which 
were capable of receiving a much greater number 
of people than came to them, becauſe, as has 
been already obſerved, there were no minute free- 
holders in thoſe early days. | 

5. That the land being divided amongſt the 
conquerors, who were antecedent to their conqueſt, 
a voluntary ſociety, no perſon that was not a mem- 
ber of it, and conſequently had not land, could 
have any voice in impoſing the laws on them who 
were the abſolute proprietors of the ſoil; therefore 
the Caorl, or huſbandman, was no member of the 
Witena Gemot. Thayer 

6. Every thane being tenant by ſerjeanty, 
which was, as is already obſerved, only poſſeſſin 
lands in recompence for his ſervice, and in lieu of 
wages, he was no more than part of the family of 
ene that was a member, or ſucceeded to one that 

was 
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was..a.part of that voluntary ſociety which firſt con- 
quered the kingdom, and therefore could have no 
voice in the impoſing laws on a ſociety, of which he 
was no member, but only a ſervant to one who 
was. 


* 


Tho' the individuals ever retained their native 
right of being governed by laws made by them- 
"5 ax yet when the exerciſe of the legiſlative 
power, 1n the perſon of every ſingle body natural, 
from their remoteneſs and number, became im- 
pale, ſome change was neceſlary in the exterior 
orms and appearances, in order to preſerve a com- 
monwealth on the ſame principles it was: firſt 
formed and eſtabliſhed z and as the whole king- 
dom was divided into ſeveral little aſſociations, as 
I apprehend, ſome perſon out of every tything or 
burrough, the reader will recollect, that it is al- 
ready proved they were co · ſignificant terms, came 
to the Witena Gemot to take care of the concerns 
and intereſt of the ſociety to which he belonged. 
N e ee, 1 
1. The aſſembly of the Saxon legiſlature, when 
they conſiſted of a ſelect ſet of perſons, were called 
Witena Gemot, or, an aſſembly of wiſe men; 
whence we ſeem to have derived the now well 
known expreſſion of the wiſdom of. the nation, 
to denominate the parliament. | 
2, It is certain from the title of the Saxon laws, 
that the earls, biſhops and abþbats were members 
of the Witena Gemot, or Saxon parliameats, and 
alſo others denoted in the Saxon, language by the 
word Wita; that the, earls, biſhops and abbots 
were the preſiding judges in the ſeveral communi- 
ties both eccleſiaſtical and civil, that the people 
were originally diſtributed. into, is not doubted, 
and that by the word Wita, we are to ander- 
ſtand the preſiding judges of the communities 
they were afterwards divided into, is, I think, 
already 


f 
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already proved; whence, it ſeems, we may con- 
clude, that the Saxon Witena Gemot conſiſted of 
the perſons who preſided in each community, and 
it was but a natural devolution, when the exerciſe of 
the legiſlative power became impracticable in the 
perſon of every individual, that it ſhould veſt in 
every body politic, and that the perſon, to whom 
each community had by their own free choice given 
the precedency amongſt themſelves, ſhould be the 
delegate, or, as we now phraſe it, the repreſenta- 
tive of the reſt. Hence, I think, it is clear, that 
the Commons, as now underſtood, were ever part 
of the legiſlature; becauſe, though perhaps the 
earls might not be elective, or annual officers, after 
the diſſolution of the heptarchy, as they were be- 
fore, yet after its diſſolution the Graves of the hun- 
dreds or tythings, who were elective, being mem- 
bers of the Saxon Witena Gemot, the Commons 
remained a conſtituent part of the Saxon legiſla- 
ture. | | 

Tho? the propoſitions here advanced are only 
ſupported by facts that occur in the monuments of 
the Saxon times, yet many uſages, whoſe origin we 
know not, but meet with ſubſequent to the Nor- 
man conqueſt, might be offered to the reader ; 
ſome of which being palpably derived, and others 
being conformable to, or connected with what has 
been already advanced, would both illuſtrate and 
confirm the hypotheſis that is here offered to his 
_ conſideration ; but as the conititution of the legiſ- 
lature in that period of time, will be the ſubject of 
the enſuing chapter, the reader will find them 
there, and, I hope, particularly obſerve, how well 
the hypotheſes we propoſe of both times, ſuit and 
tally with one another, that being the ſtrongeft 


proof that can poſſibly be produced of the truth 
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CHAP. III. 
Of the Parliaments after the Conqueſt, 


N the period of time, which by the courſe of 
this Eſſay is to be the ſubject of this chapter, 
our enquiry into the conſtitution of the legiſlature 
would be moſt idle and vain, if the doctrine of 
thoſe authors, who aſſert an abſolute right of con- 
queſt in William I. is not firſt confuted. The 
arguments that have been offered by thoſe who 
have endeavoured to debaſe our conſtitution, and 
ſink us even lower than the brutal part of the cre- 
ation, (for to reduce reaſonable creatures to ſlavery, 
it being contrary to their nature, is doing ſo, and 
loading them with an intolerable burthen) have, 
many of them, been fully anſwered by their anta- 
goniſts: nor is it my purpole to tranſcribe any 
thing they have offered. Facts from hiſtory and 
records are fully produced in their works; but if 
I may be allowed to uſe a logical diſtinction, I 
would obſerve, that tho' the arguments @ paſteriori, 
which prove William I. did not exerciſe a deſpo- 
tic power, have been with great diligence and 
reading put together; yet the arguments à priori, 
which prove he had no right to ſuch power, have 
paſſed with little regard or notice, though in 
my apprehenſion the cleareſt and moſt cogent : 
for the queſtion is not, whether William the Con- 
queror did do arbitrary acts; but whether he had 
a right to do them ? Therefore to decide the preſent 
queſtion, we are not to ſeek for inſtances, or rea- 
ſon from any acts of power he exerciſed, but to 
ſee whether he had any, and what right to ſuch 
power; and if it can be proved he had none, thoſe 
inſtances may be allowed to prove him a tyrant, 
but not that poſition they are uſed to maintain; 


and 


ii AN HISTORICAL ESSAY. 
and therefore, notwithſtanding ſuch inſtances, the 
right of the people ſubſiſted, and however invaded 
by him, might lawfully be recovered, and exer- 
ciſed whenever they could find means to get the 
ower of ſo doing; for no preſcription can be from 
illegal acts, or againſt liberty. For the cleari 
this point, I will firſt ſtate from Grotius and Pot. 
fendorf, when any, and what right is acquired by 
war, 2dly, 1 ſhall ſhew, that according to the 
rules laid down by thoſe admirable authors, the 
Conqueror (to ſpeak in the vulgar phraſe) had no 
right by conqueſt over the generality of the Eng- 
liſh nation. zauly, Since, ſubſequent to the Nor- 
man invaſion, we were in ſome, though in a much 
leſs degree than is generally ſuppoſed, a mixed 
people; and a late author has thought fit to call 
the ſucceſſors of the Norman chiefs, who aſſiſted 
the Conqueror in his expedition, (on a previous 
promiſe of partaking what was got) for aſſertin 
their rights, incorrigible rebels (c): That the Con- 
queror, neither before nor after the acquiring this 
kingdom, had any abſolute power over them, even 
no more than the emperor has over the ſovereign 
rinces in Germany. | 
Nations, who have no common ſuperior, being 
in a ſtate of nature, when they have any difference 
that they cannot ſettle in an amicable way, have 
uſually recourſe to force, which, like our diſuſed 
trial by battle amongſt private perſons, (originally 
practiſed where the common ſuperior, by reaſon of 
want of evidence, would not determine, ſo left 
them, as to that controverſy, in a perfect ſtate of 
nature) is an appeal to the great Superior of man- 
kind, and Maker of the world, to determine the 
right: and as Providence (whoſe ways are un- 
ſearchable) ſuffers ſometimes the unjuſt to prevail, 


(c) Brady, in his Preface to his Hiſtory. 


this 
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this laſt method is not to be taken without juſt 


cauſe, that is, unleſs an injury be done, and all 


peaceful applications prove vain : ſo in every war, 
one party is moſt certainly a wrong-doer. Now, 
according to the juſtneſs of the cauſe, do the rules 
of the law of nature and nations determine the 
right of the victor: for if he had not juſtice of 
his ſide, when he began the war, or proſecuted it 
after tender of amends, he 1s a wrong-doer, and 
acquires no new right by ſucceſs, but thereby not 
only gives all mankind a right, but even makes it 
their duty, to reſtrain him. But if the cauſe of 
war be juſt, though the victor obtains a new 
right, yet the extent of this is not, I think, well 
ſertled ; that which is beyond all doubt, is, that in 
Juſtice he may take full ſatisfaction for the injury 
done by him that occaſioned the war, and for 
every individual hurt or inconvenience that flowed 
naturally or caſually from it; and we may go ſo far 
as to ſay, that ſome puniſhment may be juſtly in- 
flicted on the wrong-doer ; but to ſay as ſome do, 
that an abſolute property in the lives and fortunes 
of the vanquiſhed is, by ſucceſs, veſted in the con- 
queror, is a doctrine, as I conceive, inconſiſtent 
with humanity and reaſon : but we need not here 
diſcuſs that point, becauſe if that cruel poſition 
were true, yet it cannot be applied to the caſe in 
queſtion. For, | 

1. The Normans and Engliſh had no fort of 
difference, but had lived not only in a peaceable, 
but even a friendly manner, with fo frequent, fo 
familiar an intercourſe, that *tis ſuppoſed (they 
being, long after our Saxon anceſtors come from 
an unpoliſhed part of the globe) our Edward the 
Confeſſor directed them in the forming, or poliſh- 
ing their laws, and from them learned and intro- 
duced into this Iſle the manner of ſealing deeds, 
which yet continues amongſt us. 


2. The 
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2. The Norman duke's pretence of coming, 
was a ſuppoſed title; therefore as war was not 
waged againſt the people, but the perſon in poſ- 

ſeſſion, conſequently againſt Harold only, a late 
learned author (7) had reaſon to ſay, that the con- 
queſt that was made, was made over Harold, and 
not the nation: and the Conqueror himſelf under- 
ſtood the quarrel to be ſo, and therefore offered to 
decide it by ſingle combat (g). 

3. William duke of Normandy, when he came 
into England, ſeemed to have conſidered war in 
the ſame light as it is ſtated above, viz. of an ap- 
peal to the ſupreme judge, and to have claimed this 
kingdom as his right by inheritance, or donation: 
that his pretences to it by either, or both theſe 
ways, were ill grounded, is moſt certain, but that 
the ſame were then dubious, is not leſs ſo; and 
conſidering the rudeneſs of that and the ſucceeding 
ages, tis no wonder this was ſo little underſtood; 
however, the crown he claimed, as legally due to 
him: now, whether we take the Norman duke's 
title by blood or donation, clear it is, that he could 
have no more extenſive power over thoſe who did 
not make themſelves wrong-doers by oppoſing 
him, (ſuppoſing that could make them ſo ;) than 
the perſon he claimed under had, and what that 
was, is ſufficiently explained in the preceding 
chapter. 

As the Conqueror's getting the diadem of this 
realm gave him no right to deſpotic power over 
the Saxons, ſo neither had he any over his own 
victorious army. To ſtate this matter fully, we 
muſt take a ſhort view of the Norman ſettlement 
in France. 


Hale's Hiſtory of the Law. : 
) Brady and Tyrrell's Hiſtory in the Life of Harold. 
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Rollo, duke William's anceſtor, was the leader 
of a confederate army, conſiſting of Danes, Nor- 
wegians and Swedes, (for all theſe people are de- 
noted in hiſtorians by the general name of Nor- 
mans (g). He himſelf was a Dane; and as theſe 
people were not born ſubje& to one prince, con- 
ſequently Rollo could have no pretence, much leſs 
a right, to any power over at leaſt two parts of 
them, but what was derived from their own free 
conſent. They conquered Neuſtria, and from 
themſelves called it Normandy. 

The land was divided amongſt the conquerors, 
and laws enacted for the well ordering their new 
ſtare, by the conſent of the other (Y) chiefs and ſu- 
periors, and not by Rollo's own ſingle power. 
Rollo's legitimate line failing in duke William's 
father, he, by conſent of the barons, was elected 
to ſucceed him, and conſequently could have no 
right either to the dukedom, or any power but 
what was voluntarily conferred on him: as all his 
ſubjects were ſo by their feudal tenures (the ex- 
tent of that power is ſtated above; ) were there no 
other evidence that the Conqueror's army was 
compoſed of an aſſociation entered into by the free 
will of the united leaders, it ought to be believed; 
but we have an expreſs teſtimony of this fact; for 
we read, That when duke William defired a ſupply 
of the Norman barons, for aſſerting his claim to 
the crown of England, they told him, «+ Thar the 
« Normans were not bound by their allegiance to 
« ſerve in foreign wars, and no conſiderations could 
« bring them to raiſe a ſupply, though William 
«© Firzoſbert, a man generally beloved, both by 
duke and people, promoted it with the utmoſt 
« zeal, and, to encourage others, engaged to build 

| (g) Grotii Proleg. ad Hiſt. Got. 11. &c. Mezeray ad 
Annum, 88g. | | | 
(>) Benage Coutume de Normand. p. 2. &c. 
| 6 « forty 
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« forty ſhips at his own charge, for the ſervice of 
the war. 5 

“ The duke finding himſelf diſappointed in this 
s publick way, tries other methods; and ſending 
* for the wealthieſt of them, one by one, ſpeaks 
&« them fair, and deſires that each would contri- 
« bute ſomething towards the war. This drove 
ce them to a ſort of emulation, who ſhould be 
* moſt zealous in the aſſiſtance of his prince, and 
© made them promile largely, and an account be- 
« ing taken of the contributions, a ſum beyond 
<« expectation was raiſed in an inſtant: matters 
ce being carried thus far, he ſollicits his neigh- 
ce bouring princes for aid, the earls of Anjou, 
* Poictu, Mayne and Bulloigne, upon this en- 
* couragement, that they ſhould have a ſhare of 
« the lands in England (i).“ 

Thus one author, in an undetermined manner, 
repreſents the Norman barons voluntarily aiding 
duke William; but from another we learn they 
did not all do it, for one of the principal Normans, 
notwithſtanding all the duke's plain and artful 
methods, perſiſted in his refuſal, and gave much 
better and honeſter reaſons for ſo doing than the 
other could for aſking it (k). From theſe authors 
it ſeems clear, eſpecially if the Conqueror's army 
were not paid, and that they were not is highly 
probable, that he and his aſſociated chiefs were, 
if I may uſe the expreſſion, partners in the profit 
and Joſs of his expedition : that this was the ſenſe 
of his companions, and their poſterity, is certain 
nor is it leſs ſo, that this was not gainſaid by his 
ſucceſſors; for earl Warren, when his title to the 
immenſe eſtate that was given to his anceſtors b 
the Conqueror was queſtioned, and that too by 


(i) Camb. Brittan. 211. vide the Anon. Hiſtory at the 
End of Tayler of Gavelkind, &c. (+) Daniel, 34 & 68. 
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one of the moſt powerful kings that ever filled the 
Engliſh throne, produced an old ſword, and un- 
ſheathing it ſaid, Behold, my lords, here is my 
warrant, my anceſtors comipg into this land with 
William the Baſtard, did obtain their lands by the 
ſword, and I am reſolved with the ſword to defend 
them againſt whomſoever ſhall endeavour to dil- 
poſſeſs me; for that king did not himſelf conquer 
the land and ſubdue it, but our progenitors were 
ſharers and aſſiſtants therein (/). That the Con- 
queror had no deſpotic power over his army when 
he landed, may be inferred from what 1s already 
ſaid; that the acquiſition of this kingdom by their 
means could give him none is obvious, as it ſeems 
clear, that they would not have been content in re- 
turn for the gaining a victory for their general at 
the hazard of their lives, to be debaſed from free- 
dom to ſlavery; that is, from the moſt happy and 
glorious ſtate of human nature, to the moit vile 
and abject, I would fay miſerable too, it people 
who can prefer life with bondage to death, could 
merit any degree of compaſſion. 

Before I cloſe this enquiry into the extent of 
the Conqueror's lawful and rightful power, I ſhall 
anſwer two arguments that have been uſed to aſ- 
ſert his title to arbitrary dominion, though one of 
them from its own weight merits no conlitleration ; 
yet being urged by ſo great a man as Salmaſius, 
and not ſo fully anſwered by Milton as it ought, 
muſt not paſs unnoted; the argument I mean is, 
the uſual addition of Dei Gratia to the titles of our 
Kings. See then its origin as it is related by a 
monk and a Frenchman, circumſtances that will 
clear the author from any imputation of partiality 
to the liberty of mankind; the perſon I mean is 
the learned and honeſt father Mabillion (), who 


(!) Blunt's Tenures, p. 9. Tyrrell's Hiſt, to 3 vol. p. 30. 
(-:) De re deplomatica, 
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tells us, That the firſt king of France, (and he was 
the firſt prince in Europe alſo) that uſed that title, 


was Pepin, and that he aſſumed it becauſe he came 


to the crown by extfaordinary means: now the 
truth is, Pepin uſurped the crown of France, and 
had no other title but force. Such was the firſt 
king who ſo ſtiled himſelf, and ſuch was the mo- 
tive to it; ſince that time it has been the addition 
of the dukes of Venice: () Lanfranc, archbiſhox 
of Canterbury in the Conqueror's time, uſed this 
addition in writing of himſelf, and others did it when 
they addreſſed themſelves to him; in king Stephen, 
or Henry the ſecond's time, the biſhop of Win- 
cheſter ſo ſtiled himſelf: and even ſince the reſto- 
ration, in the writ by which that truly great and 
good man Dr. Juxon (who after having filled the 
higheſt ſtation in the ſtate with ſingular reputa- 
tion, had been advanced to the See of Canterbury) 
is ſummoned to parliament, he is ſtiled Dei Gratia 
Archiepiſcopus Cantuarienſis (o). 

The other argument is indeed more ſpecious, 
but on due conſideration it will be found as incon- 
cluſive; it is this, On the conqueſt (ſay the pa- 
trons of tyranny) the government was a ſort of mi- 
litary government, the military tenants compoſed, 
and were in effect a ſtanding army. Though the 
general obſervations which were made in the firſt 
chapter on all the European governments, which 
need not be here repeated, ſeem ſufficient to an- 
ſwer this; yet, for the clearing ſo material a point, 
let it be further obſerved, how many of the indivi- 
duals that compoſed the army were immediately 
under the Conqueror's command; and it will be 
found, that not one in fifteen, if I ſaid not one 
in thirty were ſo, I believe I ſhould not exceed: 
again, every one of the military tenants were the 


) Eadmerus, p. 12 & 36. Madox formulare in the 


ſpecimen of hands. (o) Petty, of parliaments, 
Pro- 
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Proprietors of- much the major part of the whole 
ingdom, and attended in the army to perform 
their military ſervice, by virtue of their knights 
fees; now every knight's fee, at the loweſt eſti- 
mation, is ſuppoſed to be 29], per annum (p) ; that 
ſum two hundred, years ago, as has been proyed 
by the late lord biſhop of Ely, was lt to 
1401. To enter into all the proofs that might be 
gene of its proportion to much greater ſums in 
the Conqueror's time, would be deviating too far 
from our preſent purpoſe, and is the leſs neceſſary, 
becauſe none but an utter ſtranger to the antiqui- 
ties of his own country, and indeed to thoſe of 
others, can doubt that 20l. at the conqueſt was 
equivalent to 300l. nay, I truly believe ;ool. per 
annum, that is, the land that would then yield but 
zol. would now produce the other greater ſum, 
and 20l. would then purchaſe as much corn, or, 
other neceſſaries of life, as the biggeſt of the other 
ſums would now : view then the Conqueror in his 
military FaRacitys and at the head of his army, or 
to ſpeak properly, of the militia, and the propor- 
tion betwixt the number of his vaſſals, and thoſe 
of peers conſidered, he will appear no more abſo- 
lute over the peers in the field than in the palace: 
again, conſider, that theſe military perſons were 
gentlemen of Nee ſuch at leaſt, as are at 
preſent deemed a ſufficient qualification to ſerve in 
arliament for any city or borough: now theſe un- 
leniable truths are put together, can the moſt bi- 
gotted patron of arbitrary power believe ſuch an 
army would be the wretched, and abject inſtru- 
ments of the Congueror's tyranny, and their op- 
II / „ 
From ſtating what power the Conqueror could 
legally exerciſe, it is a natural tranſition to enquire 


(2) Inftit. 596, Stat, de Militibus, Camb. Brit. 256, &c. 
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into what he did exert, by which a ſcene very dif- 
ferent from what ſome may imagine would be diſ- 
cloſed ; but the conſideration thereof in this place 
muſt be determined by the ſubject of this Eſſay, 
and therefore the members of the legiſlature being 
ſo by virtue of their tenures, our preſent diſcourſe 
of the Conqueror's actions muſt be reſtrained to 
this point, | LED 

The Saxons and Normans uſed very different 
means in their ſettlements, the former deſtroyed 
the people, and poſſeſſed themſelves of the whole 
land; the latter had no ſuch deſign, nor indeed 

wer ſufficient to execute it: and as the Conque- 
ror himſelf only claimed power, and that too by 
title, his confederates had the like views; ſo all 
theſe invaders purpoſed the ruling, and not de- 
ſtroying the former inhabitants: the Conqueror 
aſſumed the regal ſtate as his own by right, and 
the demeſnes of the crown as thereunto annexed ; 
having ſeized both, he treated all the Engliſh that 
Oppoſed his acceſſion ro the crown as rebels, and 

diſpoſſeſſed them of their lands, which were diſtri- 
buted amongſt his own confederates, with this re- 
markable es from what was done by the 
Saxons, that theſe extirpating the Britons, gave 
their chiefs, for himſelf and his followers, one en- 
tire diſtrict, whereas no perſons on the conqueſt 
being ay eqns but ſuch who, by their oppo- 
ſing the Conqueror, and according to the known 
rules of the feudal law, ſuppoſing the ſo doing was 
unlawful, forfeited their antient right, in conſe» 
quence thereof moſt of the Conqueror's confede- 
rated chiefs had lands aſſigned them, that were 
oft not only disjoined from one another, but alſo 
ſometimes in different counties of the realm. The 
neutral Engliſh, tho? they fared better, yet did they 


alſo in ſome degree feel the effect of the . 
love 
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love of power. In the rural tythings (fo for want 
of a better word, I take the liberty to term thoſe 
that did not conſiſt of trading perſons, as I ſhall 
hereafter theſe trading ones) were placed Norman 
Chiefs, and for ought I can find, every Norman 
ſo conſtituted chiet of the rural tythings, as he 
ſucceeded to the Saxon Gerefa's, he did alſo poſ- 
ſeſs the ſame, and no greater preheminence than 
they did; ſave only that this ſuperiority was firſt in 
them made hereditary : for had it continued, as in 
the Saxon times elective, the bulk of the electors 
being Saxons, no Norman could have been pre- 
ferred : theſe chiefs, by Norman appellations, were 
called Barons and Seigneurs, more contractedly, 
Sires, and their eſtates Baronies, or Honours. 
That an honour conſiſts of many manors, even in 
the preſent ſenſe is agreed, tho* of what number 
none have conjectured, much leſs defined. If 
what has been offered concerning thele tythings is 
received for truth, we may determine it to have 
conſiſted of at leaſt ten manors, becauſe every 
tything conſiſted of ſo many; and every tything, 
when the ſuperiority became hereditary, conſtitut- 
ed one barony, or honour. The trading tythings 
generally continued in the ſame ſtate they were in 
before, which I do not attribute to any peculiar 
kindneſs the Normans had to them, but rather, 
to the contempt a rough and martial people had 
of manual occupations, and all things out of the 
compaſs of their own knowledge : whatever was 
the cauſe, ſure it is, that generally, if not univer- 
fally, they were left in their original ſtate, and re- 
mained ſo, many little commonwealths, retaining, 
as ſome yet do, the Saxon officers, with their 
Saxon names, courts, and even the Saxon deno- 
minations of boroughs, to diſtinguiſh themſelves 
by. Thus did the original equality, ſo conſpicu- 
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ous in the Saxon eſtabliſhment, which before the 
conqueſt was univerſally diffuſed thro' the whole 
kingdom, become confined to the boroughs where 
it yet ſubliſts. 

The Conqueror's title being diſputed, prudence 
induced him and his confederates to have an eye to 
the ſecuring their new acqueſts; and the regula- 
tion of tenures in Normandy and France, whence 
they came, naturally determined them to -the re- 
ducing this kingdom, to as great a conformity as 
they could to the uſages of thoſe countries : hence 
aroſe the regulating what number of ſoldiers the 
Norman chiefs, or the old Engliſh that were con- 
tinued in their poſſeſſions, or advanced to power, 
ſhould bring into the field; and alſo the ſubjecting 
the eccleſiaſtics themſelves to the like duty. Thus 
were all the ſingle immediate tenaats of the crown, 
one only excepted, bound to do military ſervice, 
in caſe of an invaſion or rebellion, the tradin 
ones, where the whole community held of the 
crown, being by the occupation of their members 
unapt for arms, and qualified to contribute in 
"their purſes, were at the ſame time (if I gueſs 
rightly) obliged to pay a certain annual ſum to- 
wards the ſupport of the government, which I 
conceive to be the ſame we read of ſoon after the 
conqueſt, under the appellation of a fee-farm rent. 

Beſides theſe tenures viſibly founded on the 
Saxon conſtitution, there was one which, in de- 
ference to the ſenſe of others, rather than for 
want of footſteps of it in the Saxon times, I omitted 
to mention before; the tenure I mean is grand 
ſerjeanty, for petit is not here conſidered, becauſe, 
however, the lord Coke's diviſion of ſerjeanty may 
be applicable to our law, as underſtood when he 
wrote ; yet ſurely it was otherwiſe in the time we 
now diſcourſe of: I take the thing then to have 
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Rood thus; where the ſervice was of a public na- 
ture, it was, I conceive, called grand ſerjeanty, 
where of a private nature petit ſerjeanty : thus, if 
land were given for the ſervice of ſteward, con- 
ſtable, chamberlain, or marſhal of England, ſuch 
gift and ſervice created a grand ſerjeanty ; but if 
tor ſervice of ſteward of the houſhold, maſter of 
the horſe, or chamberlain of the houſhold, theſe 
reſpecting only the perſon of the king, and not the 
public ; .ſuch ſervices as they created no tenure of 
the public, ſo did they, as I conceive, make only 
a tenure by petit ſerjeanty. 

The army the Conqueror brought with him wag 
too weak to keep the Engliſh in an unwilling obe- 
dience, and yet much leſs able to do ſo, when ma- 
ny of them returned a year after the invaſion to 
their native France; hence the Conqueror proba- 
bly ſenſible, that it could not be the intereſt of the 
minority to keep up diſtinctions, acted on a view 
of conſolidating both the Engliſh and French into 
one people, and for this purpoſe introduced here 
wardſhips and marriages. On the ſame motive 
it is highly probable, he did not ſubvert, or diſ- 
ſolve the Saxon government, but adapted the re- 
wards of his fellow-adventurers to their conſtitu- 
tion, and left the Saxon earls, as in their inſtitu» 
tion officiary, and the counties under their admi- 
nitration ; but undermined the pawer he could 
not ſafely deſtroy, by diſmembering the barons 
eſtates in a manner from the counties, and making 
them recogniſe no ſuperior but the crown. | 

The Conqueror gave part of the land that he 
retained to himſelf, under the reſervation of mili-» 
tary ſervice, to his own immediate followers; ſo 
did his confederates, who, holding their lands by 
the ſervice of a determined number of ſoldiers, en- 
feoffed their own immediate followers with ſome 
portions of what was aſſigned to them for their 

ſhare, 
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ſhare, under reſervation of fuch ſervice. Theſe 
lands fo given were called Knight's Fees; and it is 
highly probable, that the Conqueror and his aſſo- 
ciates did compel many of the old Engliſh to hold 
their antient poſſeſſions by the fame tenure, the 
number of them exceeding ſixty thouſand. As 
they all agreed in the creating knights fees, ſo did 
they in one uniform manner divide, or which I 
think more probable, continue the divifion of the 
reſidue of their poſſeſſions in the ſame manner as 
the Saxons had uſed z ſome part they retained in 
their own hands, other part was allotted to huſ- 
bandmen, in lieu of hire; for as narrow as their 
commerce was, they had not money enough to an- 
ſwer its occaſions. Theſe were to till and manure 
ſuch portions as they retained in their own hands, 
and were called Tenants in Soccage ; a word which 
ſignifies the ſervice of the plough, and properly 
were they ſo termed, ſince till Henry the ſecond's 
(g) time they actually performed that ſervice, then 
indeed money became more plentiful : and as the 
reaſon for the inſtitution of that ſervice was thereby 
gone, the ſervice itſelf vaniſhed, and in lieu of ir 
thoſe tenants have ever ſince paid a rent; the reſi- 
due was either left to the occupation of the bond- 
men, or, lying neglected, was called the Waſte (7). 

All the forementioned tenures ſubſiſted till the 
twelfth year of king Charles II. at which time the 
military tenures were abolithed ; the ſoccage tenure 
yet ſubſiſts, and fo does the bondmen's, whoſe 
ſucceſſors are the copyholders : and though time 
has dealt very favourably with them in all other 
reſpects, they yet retain one mark of their original 
ſervitude ; for as of old, bondmen were not rec- 
koned members of the commonwealth, but part 
and parcel of their owners ſubſtance, fo were they 


| () Hale of Sheriff *s Accounts, p. 14. 
&) Bacon's Elements of the Law, 30. 
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therefore originally excluded from any ſhare in the 
legiſlature, and their ſucceſſors ſtill continue, with- 
out any right, to vote at elections, by virtue of 
their copy-holds. 

From this account of tenures *tis obvious, that 
the Conqueror, to ſpeak in the vulgar phraſe, had 
two ſorts of immediate tenants, viz. thoſe that 
held of him as chief of ſome ſeigniory, who were 
his particular followers at the time of his invaſion ; 
the ſervice of thoſe was annexed, or, as we phraſe 
it in the law, regardant to ſome particular ſeig- 
niory, and paſſed at leaſt latterly by the grant 
thereof to any ſubject; the other ſort of tenants 
are thoſe who held of him as chief of the great 
ſeigniory of the kingom, and had confederated 
with him, as related above, and had followers of 
their own; the ſervice of theſe was not transfer- 
rable (/): of theſe only I defire the reader to un- 
derſtand what will be hereafter ſaid concerning 
tenants jn chief, or tenants of the crown. 

Thus in this well digeſted form of government, 
by a diſpoſition concerted with equal wiſdom and 
juſtice, all did in perſon or in purſe, by a ſtated 
and known rule, and determined proportion, con- 
tribute towards the neceſſary and only ends of all 
governments, the preſervation of the community; 
I ſay, by a determined proportion, becauſe this 
ſeems certain by what is already advanced, and 
might be further evinced by an infinite number of 
arguments; one only ſhall be here inſiſted on, 
which is this, on the diſtribution of the Jand, cer- 
tain ſervices were ſtipulated to be performed in 
lieu and recompence, or return for it (7): now, if 
Lord, or King, could demand more, or had a deſ- 
potic power over their vaſſals, ſuch ſtipulations 
were vain and ridiculous; for why ſhould a ſupe- 


(/) Dyer, 40. (t) Vide Strykii Jus Feudale, 30g. 
rior 
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riot lay to his vaſſale You ſhall, for this land, do 
me this or that ſervice, elſe PII have a right to 
turn you out; if the ſuperior had an abſolute 
power to command the vaſſal to do that, and 
every other particular, which pride and ill- nature 
rioting in abſolute power might prompt him to 
require? 

Under theſe regulations were the ordinary 
charges incident to the public ſervice adequately 
provided for. But as no human prudence can 
foreſee all future occaſions, and the duties of all 
perſons were, by feudal contracts, regulated ; and 
contracts once made cannot be diſſolved or changed, 
but by the conſent of all perſqns who were intereſted 
in them; therefore it was as neceſſary under the 
Norman, as before in the Saxon eſtabliſhment, 
that the conſent of the people ſhould be obtained 
for ſuch further proviſion, as any emergency might 
render convenient and neceſſary. All writers and 
parties are, I think, ne this was done by 3 
convention or aſſembly of the barons, however 
widely they differ in determining who were ſo at 
the time we now treat of; tis therefore incumbent 
on me to fix this, for which purpoſe I will ſhew 
the etymology of the word, and its notation from 
records, and other antient monuments. 
Authors differ exceedingly as to the etymology 
of the ward Baron ; their opinions the curious 
may fee in the books referred to in the note (); 
that which I conceive to be the beſt, is here offered 
to the reader's conſideration. 

The old Teutonick word, Bar, that ſignified 
Man, and in its more reſtrained ſenſe, a Freeman, 


(z) Spelm. & Dufreſne in voce Baro. Hicks Diſſert. Epiſ- 
tolar. 146. 4 Inſtit. 45 & 46. Doddridge of Nobility, 5 P54: 
Cambd. Brit. 238. Petit. 108, Arg. Antino. 20. Madox 
Hiſtory of the 8 134. Formulare 2 & 128. Brady 


of * 26. Coke on Littleton, 111, &c. = 
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was Carried by the Germans into all their con- 
„N. though ſounded and ſpelt with ſome diver- 

ty; in Spain they wrote it, Var, and now Varo, 
our Saxons, War, the Normans and French, Bar 
and Baro (w). z 
This word does not occur in the Longobardick 
ſyſtem of the feudal law, nor, if I have obſerved 
rightly, in any writers older than ſome of the laws 
publiſhed in Lindenburg's collection (x), in which 
it ſignifies no more than a Man or Freeman; nor 
is it to be found in any of our monuments older 
than the conqueſt, except one of Edward the Con- 
feſſor (y), whence he having been ſo converſant 
with the Norman; and from its frequently occur- 
ring in the Cuſtumary of Normandy (z), I am 
now perſuaded, notwithſtanding what I have ſome- 
where wrote in the disjunctive, as if it were dübi- 
ous, Whether this word was introduced into this 
kingdom by the Normans, or the Danes; that it 
was derived to us from a Norman original, and 
became more common in this kingdom by, and at, 
or ſoon after the conqueſt : but I incline to think, 
its eſtabliſhment owing chiefly to the uſe of the 
Latin tongue in our public acts, rather than to 
that of the Norman French, ſince the antient ba- 
rons affected the appellation of Site, not that of 
Baron (a); and even at this day, in the writs of 
ſummons to parliament, the Barons are ſo ſtiled. 
After the tranſplanting this word into England, 
we find its ſignification varied; at the time of the 
conqueſt, it ſignified the immediate tenants of the 
territories of that ſeigniory that were the ſubject of 
the diſcourſe; and, per eminentiam, if ſingly uſed, 

w) Hicks Gram, Theotes. 

x) Leg. Aleman. 76. Lex Ripuar. Tit. 58. 

) Somner ef Gavelkind, 207. 


5 Edit. per Benage, 281, &c. 
(la) Selden's Titles of Honour, 448. 
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(and not determined by other circumſtances) it 
denoted thoſe of the crown, that is, all perſons 
who held of the public; and like the word Tenant 
in capite, did not denote tenants by any particular 
ſervice, but, might with equal propriety be predi- 
cated of all that were ſo. They were, as we have 
ſeen, of three kinds, viz. Tenants by military ſer- 
vice, Tenants by grand ſerjeanty, (in the ſenſe we 
have explained the word in) and the Boroughs. 

That the reader may the better judge of the 
truth of this complex propoſition, I ſhall reſolve 
It into four ſimple ones, and under each offer ſuch 
reaſons, as in my apprehenſion prove them. 

1. The word Baron was at, and for ſome time 
after the conqueſt, uſed of, and applied to every 
tenant in chief of the crown, by whatever tenure 
he held. 

iſt, *Tis the diverſity of the ſervice that the te- 
nant is bound to perform, that creates a difference 
an the tenure; therefore, if a barony was a tenure 
different from all others, it muſt be ſo by the ſer- 
vice the tenants by barony were obliged to per- 
form, which none pretend to define, no, not fo 
much as to gueſs at; yet two authors wrote trea- 
tiſes expreſsly on tenures, and Coke commented 
on Littleton's ; bur neither in them, nor any other 
of our numerous law-books, is there any mention 
made of the ſervice of Barons, as diſtinct from 
other military tenants; and it would be ſtrange, 
very ſtrange, to ſuppoſe, that when ſuch authors 
deſcend to the meaneſt tenures, even villenage, 
they ſhould ſay nothing of the chief, if really a 
tenure. 5 

2dly, The kingdom was only one great ſeigni- 
ory, different from the leſs, not in its conſtitution, 
but only in extent of ground, and grandeur of its 
Convaſlals ; therefore *tis reaſonable to ſuppoſe, 
that the word Baron, when applied to the great 
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ſeigniory, denotes the perſons that are qualified, 
as the perſons are that it denotes, when applied to 
the leſs; and that the perſons who owe ſuit and 
ſervice to the great Court of the nation, are ſo re- 
lated to it as the ſuitors of the leſſer Court-barons, 
with regard to the ſubordinate ſeigniories: now, 
*tis beyond doubt certain, that the immediate te- 
nants of every leſſer ſeigniory were ſtiled Barons of 
the Seigniory, their aſſembly, the Court- Baron; 
that all the immediate tenants were bound to at- 
tend, and that ſuch attendance was part of the 
ſervice by which they held their land ; nor is it leſs 
ſo, that every ſeigniory conſiſted of military per- 
ſons, officer of the ſeigniory, and tenants that 
yielded profit, inſtead of military ſervice; whence 
it ſeems to follow, that the parliament conſiſted 
of the like ranks and order of men, and that they 
were alſo denoted by the word Baron. 

3dly, In a charter of Henry J. (5) the word 
Baron is coupled with Dominici, to denote the 
immediate tenants of the ſeigniories in the king's 
poſſeſſion ; which addition could not be neceſſary, 
if the word, ſingly uſed, did not ſignify the im- 
' mediate tenants of the great Seigniory of the realm. 

Athly, Henry the firſt's convention at Saliſbury, 
for the doing homage to his ſon William, was in 
the firſt chapter mentioned from Eadmerus, to fix 
the ſignification of the word Princeps, and the ex- 
preſſions uſed by other hiſtorians in their narrative 
of this aſſembly, will ſerve to explain the word 
Baron; all the lay-perſons that are mentioned by 
two other hiſtorians as preſent, being compriſed 
under the name of Barons. Now, the arguments 
that were produced to prove the tenants in chief 
were compriſed under the word Principes, proves 
the like of the term Baron. 

5thly, It is certain, that the prior of Chriſt's 


(5) Brady's Hiſtory, 144. 
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church at Cantetbuty was a Baron (c), yet *tis as 
ſure, that he did not hold by any military ſervice of 
the crown, but only in chief (a), and, as I con- 
ceive, by homage and fealty. 

2. The tenants by grand ſetjeanty wete Barons, 
becauſe, 

1ſt, In the directions given for eollecting a tax 
on the barons by king Richard I. the tenants by 
ſerjeanty are excepted, for which there could be 
no reaſon, if they were not compriſed under the 
appellation of Barons (e). 

2dly, All the lands that were, as far as we 
know, ever held by grahd ſerjeanty, were in the 
hands of the batons. 
To this propoſition I am very ſenfible one ob- 
jection will be made, with relation to the tenute of 
lands now in the antient family of the Dymimocks, 
by the ſervice of being the king's champion, on the 
once moſt important ſolemnity of the corenation ; 
to which I anſwer, 1ſt, It does not appear, that 
any ſuch tenure did ſubſiſt· at the times we how 
diſcourſe of; for the firſt inſtance of it in hiſtory 
is that at the coronation of Richard Il. (f) 2dly, 
For ought appears, this tenure, if then ſubſiſting, 
might- Tank the tenant amongſt the barons, which 
they might poſſibly loſe, on the exelufion of the 
lefler barons. But zdly, and laſtly, I eonceive 
that this was really no tenure by grand ſerjeanty, 
in the ſenſe we have explained theſe words. For 
the clearing this point, 'tis to be known, that an. 
tiently, in many caſes, controverfies were decided 
by ſingle combat betwixt the parties, before the 
peers. Our old hiſtory and law books are full of 
inſtances of this nature, which need not be here 

c) Somner's Antiquity of Canterbury, p. 2 

75 Somner of Gavelkind, p. 210. * 9d 


(e) Spelm. Codex legum Anti. 350. 
(f) Tyrrelbs Hiſtory, 3 Vol. 830. 
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inſerted ; women, for their weakneſs; eccleſiaſtics, 
from their profeſſion, were permitted to appoint 
others to fight for them, who were called their 
Champions: and no doubt the regal dignity en- 
tituled the king to the like privilege. Now the 
Champion being only authoriſed by the king for 
this particular purpoſe, his ſervice ſeems related to 
the ſeparate benefit of the king, and not to that of 
the public; and therefore, in the ſenſe we have 
explained theſe words, his tenure was petit, and 
not grand ſerjeanty. 

3. All the immediate military tenants of the 
crown in the Conqueror's time, and till ſome time 
after king John's Magna Charta, were compriſed 
under the general appellation of Barons. 

The military tenants of the crown have been di- 
vided into three claſſes, viz. Earls, Barons, and 
Tenants by knights ſervice ; of which in order. 

Earls are by our more modern authors diſtin- 
guiſhed into two kinds, viz. Earls Palatine, and 
Farls without that addition; but I ſhould defire the 
reader to conſider the following reaſons before he 
gives into the vulgar opinion. 
idſt, In foreign countries, where the word Pala- 
tine is more antient, the difference does not conſiſt 
in their enjoying, or participating more or leſs of 
the ſovereignty in their ſeveral territories, but in 
their different ſervices they were to render to the 
collective body of the ſtate, which was briefly this 
the Comes Palatinus, or Earl Palatine, was the 
chief juſtice of the palace, reſembling our Elder- 
manus totius Angliz in the time of the Saxon go- 
vernment, after to the Juſticiarius, or Seneſchallus 
Angliz in the Norman time, and the major of the 
palace in France, and the only palatinate in Ger- 
many 1s that of the Rhine, whoſe office was to 
preſide in the judicature of the empire (c), which 


(c) Strykii Jus Feudale, 112, Te 
ſitting 
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ſitting in the palace, he is thence in High Dutch 
called Paltz Grave, which fignifies Judge of the 
Palace. 

2dly, In England, Durham is now known un- 
der the (tile of a Palatinate, yet *rwas firſt given 
to the biſhop by king John, who, it ſeems, from 
his ſaying, he made a young earl out of an old 
biſhop, thought he made him an earl, by givin 
him the county, but was not then acquainted wit 
the word Palatine; and the hiſhoprick of Durham, 
though ſince denominated a County Palatine, was, 
in antient grants and records, only ſtiled a Liberty, 
which term, in our Jaw language, is equally ap- 
plicable to the Ifle of Ely, and every other diſtrict 
that holds plea within themſelves (4). 

3dly, The firſt palatinate that is ſuppoſed to 
have been created in England, is Cheſter ; but 
tis obvious, that term was not included in the 
grant to Hugh Lupus: and a very curious and 
diligent ſearcher into the antiquities of this king- 
dom, even the great (e) Mr. Cambden, aſſures us, 
that neither he, nor any of his ſucceſſors, ever had 
the ſtile of Comes Palatinus in any grant or record. 

4thly, The earldom of Shrewſbury was termed 
a County Palatine ; and yet *twiil not be found, 
that the earls of Shrewſbury had any prerogatives 
ſuperior to thoſe of other earls. | 

5thly, The word Palatinus, whence our Eng- 
liſh Palatine is derived, comes from Palatium, 
which was uſed to ſignify the Court of Juſtice; 
and indeed in no other ſenſe but with reſpe& to 
the adminiſtration of juſtice is the word uſed': 
the adminiſtration of juſtice in the counties was 
equally veſted originally in the reſpective earls of 
each. And all earls had an equal ſhare in the 
great court of the whole kingdom; fo all earls 


(4) Cambden's Britan. 934. (e) Vincent againſt Brook. 
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here ſeem to have been originally equally, that is, 
not at all inſtituted to that appellation. 

The ſuppoſing a real diſtinction between earls 
and barons, ſo antient as the times we ſpeak of, 
feems alſo ill grounded, for they are by very good 
authors ſaid to be the ſame (7); and the definition 
Selden and Cambden give of a Baron, does (g) 
equally agree to both; all the difference I can find 
berween Earls and Barons, whilſt both were feu- 
dal, is only this, that the barons were the chiefs 
of one tything, or ſeveral manors, that were given 
as aforeſaid, by the Conqueror, to one of his con- 
federates, who thereby became the ſuperior there- 
of ; whereas, the Earl with us was the ſuperior of 
the diviſion of the Saxon ſhires: nor, in my ap- 
prehenſion, without making this the Differentia 
proxima, can any definition be given of a Baron, 
that does not agree to an Earl; and indeed this 
ſeems tq have been the notion of antiquity ; for 
the collective body of our nobility, immediately 
on the conqueſt, as in Normandy, were, as at 
this day (4), denoted by the general term of the 

ronage. | 

It has been already remarked in the firſt chap- 
ter of this Eſſay, that all the earls and barons in 
Europe did antiently hold of the kingdom, not of 
the king ſolely : I ſhall therefore here only add 


ſuch obſervations as may ſerve to evince, that it 


was ſo on the conqueſt in this particular kingdom. 

1, Many of the perſons who came over with 
the Conqueror, had no ſort of relation to, or de- 
pendance on him, antecedent to the conqueſt: 
thoſe who were Norman barons, held of the com- 
munity, not of him ſolely ; and *tis by no means 


(J) Selden's Titles of Honour, 553. 

(g) Ibid. 353. Camb. Brit. 1 
() Madox's Hiſtory of the Exchequer, 133. Coutume 
de Norm. 287. Finch. lib. 2z. c. 1. 
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probable, that they would deſcend to ſubmit to 
the ſame ſubjection to him with his own immedi- 
ate vaſſals. 

2. Not one of our Norman kings, though great 
extenders of the prerogative, ever aſſumed, and 
many diſclaimed all pretence ro the depriving a 
baron of his barony, without the judgment of 
their court, that is the parliament : and ſome have 
demanded the judgment of the peers againſt ba- 
rons whom they thought delinquent (i). 

3. All the old memorials, and neareſt the time 
I now treat of, commonly call the Barons, Baro- 
nes Regni, not Barones Regis; ſo they are ſtiled 
in the Regiſter (&), a book of as great antiquity 
and authority as any in the law; ſo are they 
termed by lord Coke“, and in pleading, which 
requires the greateſt nicety and exactneſs, the 
form is at this day, Unus Parium Regni (/). 

The ſovereignty of the baronage over their vaſ- 
ſals, that is not an abſolute dominion, but ſuch as 
the king had by law over his, may be proved by 
four kinds of arguments, viz. their origin, of 
which enough has been already ſaid ; the names 
they are denoted by, the words uſed in their cre- 
ation, and the power they exerciſed : of the three 
Jaſt in order. 

They are frequently, in old writers, ſtiled Prin- 
cipes, Reguli & Reges (m). 

The only form of making an earl, which is ſup- 
poſed ſo old as the Conqueror's days, is that by 
which Hugh Lupus was created earl of Cheſter; 
the words are, Tenendum ita libere ad gladium ſicut 
ipſe (the Conqueror) tenebat regnum Angliæ (u). 
(i) Brady's Hiſtory, 229 and 657. 

(4) Fol. 199. “ 3 Inftit. 46. 
(!) SalkilPs Reports, 509. Vo 
(m) Dufreſne voce Par; Taylor of Gavelkind, 40. 


(z) Davis's Reports, 62. Dodridge's Principality of 
Wales, 124. Cambden's Britan, | 


Power 
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Power the barons exerciſed equal to any king of 
England, that has not exceeded the law; they 
made ſubinfeudations, which by the feudal law in 
its purity, both abroad, and as it ſeems by the 
ſtatute of Quia Emptores terrarum, here none but 
ſovereigns could do, becauſe homage and fealty, 
the only ties betwixt prince and people, was inci- 
dent to them; they alſo made laws in their courts, 
and judged there (o); which power was fo far from 
being an uſurpation, that by the law of Henry J. 
it is expreſsly provided, that the baron's people 
ſhall not be obliged to abide by the determination 
of the king's court (p); and therefore earl John's 
man refuſed to anſwer even an accuſation of high- 
treaſon in the king's court; and alſo gave that for 
a reaſon, why he would not be ſecurity for the pay- 
ment of the king's ranſom (4); though by the 
feudal, a vaſſal is bound to redeem his lord out of 
captivity, under pain of forfeiture. They coined 
their own money to king Stephen's time (), 
which we find noted in thoſe times as a proof of 
independent ſovereignty (g), gave boroughs a right 
to ſend members to parliament, exemptions from 
other courts, and power to hold plea (2), par- 
doned treaſons, felonies, &c (). and their tenants 
and people paid and yielded them the ſelf. ſame 
aids, tallages, and ſervices that the king had of 
his, nor were their vaſlals talliable to the king (). 

Laſtly, The vaſſals of the lords did homage, 
and {wore fealty to them, and as it ſeems, not to 


(e) Davis's Reports, 62. Anſwer to the Janus, 16. 
Daniel 50. Spelm. Codex Leg. Antiq. 345. Brady's 
Hiſtory, &c. 

(p) Spelm. Codex, 314. (g) Brady's Hiſt. 404 and 442. 

(r) Hale of Sheriffs Accounts, 4. 

(5) Grotii Hiſtoria Gott. 386. 

(7) Brady of Burroughs, 44, &c. 

(2) Vide Stat. 27. fi. 8. Cap. 4. 24. 


T Madox Hiſt. of the Excheq. 498. 
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the king at all; for no perſon could be a liege - man 
to two lords; and earl John's man declared he was 
not bound to the king by homage or fealty, and 
they did both in like form that the king did to him®. 
To explain this matter to readers not verſed in the 
feudal law, it is to be noted, that fealty might be 
ſworn generally, and then it was called an allegi- 
ance, and the perſon that took it was called ſuch a 
lord's liege-man, or, with an exception, as faving 
the faith that I bear to our ſovereign lord the king, 
or under a limitation, as for land and tenements I 
claim to hold of you. Originally the barons 


people ſwore fealty abſolutely, and ſo were liege- 


men to the barons. This was ſo far from being 
an uſurpation, that the vavaſſors relief is by a law 
of the Conqueror's directed to be paid to his (x) 
liege-lord. The Conqueror in one of his writs 
mentions the abbot of Ely's liege-men (0), and the 
barons liege-men are mentioned by Henry I. in 
one of his charters, and the abbot Ramſey's liege- 
men are alſo mentioned under the fame king's 
reign; and this unlimited manner of doing ho- 
mage, without any reſervation of the like du 

to the ſupreme lord, continued abroad till the 
year 1132, and was practiſed here in Henry II. 
time (z), and for ought I can find, was firft 
diſputed in Edward I. and was laſt finally abo- 
kfhed by an act of parliament paſſed in 17 Ed- 
ward II. which preſcribed the form that the lords 
vaſſals ſhall do homage and ſwear fealty in; yet 
after, in Edward II. time, even in the famous act 
of the 25th of his reign, the breach of the oath of 
fealty in killing king or lord is denoted by one 
common name of treaſon. The attendance of 


* Brady's Hiſtory 534. Spell. Rem. 59. 
(x) 2 Inſt. SL. 42 223. ” 

O) Brady's Appendix to his Hiſtory, p. 4. 
(z) Spelm in voce ligeantia, 
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their vaſſals at court-leets is in our old law books, 
called Suit Real (a), and the word Real is an an- 
tient French term for Royal (5). Laſtly, if the 
year books, which, conſidering the manner they 
were collected, are little leſs than records, are to 
be believed (c), till Edward the firſt's time (d), 
who firſt introduced the form of petitioning the 
king, he and the barons were impleaded in the 
ſame manner, even in entries on diſſeifins and all 
manner of actions (e), according to Cavendiſh, who 
was ſoon after advanced to be chief juſtice (J), 
and in the ſame king's reign Wilby ſaid he had 
ſeen a writ in this Rem, Precipe Henrico Regi 
Angliæ, &c. (g) 

If any one, not verſed in the feudal law (for 
thoſe that are will not) ſhould object, that the ba- 
rons could not be ſovereigns over their own people, 
becauſe they did homage, and ſwore fealty, to the 
king: I anſwer firſt, it is already proved, that they 
were done and due to the community of the realm, 
and not to the king only. 2. Ir is noted above, 
that theſe were things incident to all feudal tenures, 
which were only unequal leagues, 3. That the ſame 
objection lies againlt the ſovereignty of the Ger- 
man prince3 in the Empire, which has been aſſert- 
ed by the two greateſt Civilians that ever lived, to 
whoſe writings, for brevity's ſake, I refer the 
reader (+). | 

The third claſs that, as is obſerved, the milita- 
ry tenants of the crown are by ſome divided into, 

(a) Paſ. 12. H. 7. fol. 16. a. Old Tenures, laſt chap. 

(5) Anſwer to Petty, 124. Dyer's Reports, 44. 

(e) Pl. 12. Tyrrel's Appendix to the thid volume of his 
hiſtory, 70. Tyrrel's Hiſtory, 3 vol. a. 73. 

(4) Plowden's Preface to his Commen. p. 1. 

(e) Hill. 22, Ed. 3. 3. Mich. 43. E. 3. 22. 

(F) 5 ul dale's Catalogue of the Judges. 

1. 24. 3. . 

9 Vinnli e 105. Grot. de J. Bel. & Pac. lib. 1. 

C. 3. 8. 23. Par. 2. 
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is to be now the ſubject of our conſideration; but, 
the truth is, this diviſion aroſe from an ignorance 
of antiquity, and judging of what was 700 years 
ago by modern times, which has led many into 
errors, and been the foundation of much confu- 
ſion. In the preſent caſe, if by the word military 
tenant, is underſtood one who held immediately of 
the crown by the military ſervice of leading a certain 
number of men, then, no doubt, they were either 
earls or barons, for ſuch was part of both their 
duties; but then this ſervice is not diſtinct from 
theirs: on the other ſide, if by tenant by military 
ſervice is meant one who held by the ſervice of at- 
tending himſelf without any followers, this diſ- 
tinction is unapplicable to the times we ſpeak of; 
for, in truth, there was not in the Conqueror's 
time, nor for ſome time after, any perſon who 
held of the crown by ſuch a ſervice, of which I 
think the very conſticurion of the Conqueror's ar- 
my, and the manner of their ſettlement here, is an 
abundant teſtimony : for, beſides the Conqueror 
himſelf, all perſons in it were either his immediate 
followers, or the immediate followers of ſome of the 
Norman barons or neighbouring princes that aſſiſt- 
ed him; his, and the followers of the other chiefs 
were, as has been obſerved, their tenants, with re- 
ſpect to their ſeveral ſubordinate ſeigniories they 
were reſpectively poſſeſſed of, and compoſed the 
court barons in them. The chiefs became lords 
thereof, and held of the great ſeigniory of the realm 
by a determined number of military men. Further, 
it is plain by a law of William the Conqueror's, 
which is alſo cited by lord Coke, from a manu- 
ſcript of archbiſhop Parker (i), and directs the 
payment of relief by earls and barons to the 
crown, and that the vavaſſor ſhall pay relief to 
His liege-lord; from whence it follows, 1. That 


(% L. Sax, 223. 2 Inſt. 8, 
theſe 
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theſe were the only military tenants then known. 
2. That all who held of the crown were then 
underitood to be barons, becauſe it is certain, 
that all tenants of the crown paid relief to it. 
3. That all theſe barons had ſub-military te- 
nants, for ſuch does the word Vavaſſor denote. 
4. The word baron did compriſe the- burghers, 
who held their boroughs immediately of the crown. 
To clear this point, it may not be improper to 
give a delineation of the antient condition of the 
boroughs, they having been plumed even as much 
as the barons themſelves; for as they were origi- 
nally ſo many ſovereign princes, ſo were theſe as 
many little commonwealths. But I will be very 
brief on this ſubject, becauſe there is hopes of ſee- 
ing the ancient ſtate of the boroughs explained by 
the moſt accompliſhed writer this age has produced. 
The word borough is derived from the German 
Burg, which ſignifies no more than a place where 
many people inhabit; and, it ſeems, in old au- 
thors, was promiſcuouſly applied to all places where 
there was a contiguity of buildings. In this ac- 
ceptation of the word, burroughs are aptly divided, 
by Dr, Brady, into free burroughs, and thoſe that 
are not free. In law the word burrough has now 
a more limited ſenſe; for places which have a con- 
tiguity of buildings are, by (4) Littleton, divided 
into towns and burroughs, the firſt, ſays he, want 
many privileges the others have, and then men- 
tions ſome, viz. That a burrough may preſcribe 
for many cuſtoms, a town cannot; the preſent cities 
were originally called burroughs, and that the bur- 
roughs ſend members to parliament. The deſcrip- 
tion given by Brady of his ſecond kind of bor- 
roughs, anſwers exactly to that we have now given 
of towns and burroughs. Hereafter the word 
ſhall be uſed in the legal ſenſe only. 
(% Page 109. 
29 5 All 
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All durroughs may be moſt properly divided 
into ſuch as remained in their original condition, 
and thaſe that in proceſs of time became fo. 

The manner of making a place a burrough 
ſeems to have been thus, When any place, whe- 
ther the land was parcel of the king's, or any of 
the peers manors (for that either could make bur- 
roughs is already proved) was inhabited by tradeſ- 
men, of which ſort burgeſs ſeems ſolely at firſt to 
have conſiſted, and the land where ſuch perſon 
dwelt was let by lord or king to the inhabitants in 
fee-farm or ſerjeanty, and all other duties and ſer- 
vices releaſed, than by the extinguiſhment of the 
meſne in caſe the lands were held of ſome lord; or 
if of the king, by ſevering it from the ſeigniory 
of which it was parcel, the inhabitants having no 
ſuperior but the great community of the king and 
parliament, to whom thereby their fealty and ho- 
mage was only due, their infranchiſement gave 
them a right to a ſhare in the legiſlative power of 
the kingdom. That which renders this ſuppoſi- 
tion the more probable is, that the releaſing the 
lord's ſuperiority to particular perſons, when none 
voted for knights of the ſhire but the immediate 
tenants of the King (as none originally did) gave 
the perſons, who by ſuch releaſe became immedi- 
ate tenants to the crown, a right to vote, ſo, even 
at this day, if a lord infranchiſe a copyhold, the 
copyholder thereby gains a ſhare in the legiſla- 
ture, and a right to, vote at the election of knights 
of the ſhire; and, in like manner, as I conceive, 
the burroughs gained a ſhare in the legiſlature in 
conſequence of their infranchiſement, without any 
particular grant for the ſame in their charter. Dr. 
Brady boldly aſſerts the eontrary, and makes ſuch 
right the pure grace of the ſuperior; and this he 
endeavours to ſupport by the charters he produces, 
in only ſome of which a grant or confirmation of 
this right is to be found: but to this I anſwer: 


1. It 
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1: It has been obſerved by a late writer, that no 
ſuch clauſe is to be found in any charter older 
than Edward IV. time (1); therefore if the right 
ariſes by charter, thoſe burroughs, who have 
charters more ancient than that time having no 
fuch clauſe, have no right to ſend repreſentatives, | 
and conſequently we have been under a miſtake 
all this while; which is too abſurd to be believed. 

2. (m) Selden obſerves, that in the ſtile of the 
Chancery, till Edward II. time, there was little 
difference betwixt grants, which are commonly 
underſtood to be creative of a new right, and 
confirmations which are only recogniſing a former; 
and we yet in our deeds crowd in the word Can- 
firm, with the words Give and Grant: further, the 
excellent Mr. Maddox obſerves as, That the 

„ moſt ancient confirmations made after the con- 
„ queſt often run like feoffments, with the words 
“ Dedi, or Conceſſi, and Confirmavi; and are 
% diſtinguiſnable from the feoffments chiefly by 
© ſome words importing a former feoffment or 
« grant, as where they run Dedi or Conceſſi & 
4 Confirmavi, ſuch lands, Sicut charta facta, to 
„ ſuch a one (either the confirmatory or his anceſ- 
« tor) teſtator or the like. In antient times, when 
« feoffees were frequently diſſeiſed of their lands 

s upon ſome ſuggeſtion or other, charters of con- 
* firmation ſeem to have been in great requeſt. 
for in the early times, after the conqueft, we 
„ meet with ſo many confirmations ſucceſſively 
* made tothe ſame perſons, or their heirs or ſuceeſ- 
„ ſors of the ſame lands and paſſeſſions, that it 
4 looks, as if men did not think theinſelves ſecure i 
„in their poſſeflions againſt the king, or ether 6 
% great lords who were the feoffors, or in whoſe 
« fees the land lay, unleſs they had repeated con- 
1 firmations from the king or his heirs or ſueceſ- 


(0 Tyrrel, Append. to his third volume, p. 151.- 
() Titles of Honour, 539. 
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« ſors, or the other great lords or their heirs.” 
From theſe learned authors we ſee, that thoſe words 
the doctor takes to be creative of a new right will 
bear another conſtruction, and that the confirma- 
tions were ſought on prudential motives only. 

In theſe burroughs the community of burgeſles 
exerciſed the ſelf- ſame prerogatives and powers 
within the burroughs, that the earl or baron did 
in the earldom or barony, and were lords of the 
manor or diſtrict of land that compoſed it, they as 
the earl or baron in the earldom or barony, with 
the concurrence of the ſuitors exerciſed not only a 
judicial but alſo a legiſlative power. Their laws 
were called, by law, from two old words By and 
Lagen, which may be aptly rendered burrough 
laws: nor does it appear, that in the times now 
treated of, the aſſent of any but the burgeſſes was 
neceſſary to give them an obligatory force. From 
this legiſlative power in burroughs we may diſco- 
ver the reaſon of the diverſity we noted out of lord 
Coke, concerning a burrough's. preſcribing for 
cuſtoms which a town cannot; for thoſe cuſtoms 
were originally ſo many rules of acting preſcribed 
by the legiſlature of the burroughs, which being 
diſuſed, are ſaid to bind by preſcription, even as 
many things firſt eſtabliſhed by the legiſlature of 
the kingdom are now ſaid to bind by common 
law, which is agreed to differ from cuſtoms only, 
in the extent of ground where they have the force 
of law; thus, if it binds through the whole king- 
dom, it is called Common law, if in a burrough 
or manor it is called Cuſtom; now towns being par- 
cel of a manor, which is one royalty, cannot pre- 
ſcribe for cuſtoms, becauſe the orders made at the 
manor-court, bind not only the town but the whole 
manor; for in all caſes, by the rules of law, the 
preſcription muſt be as extenſive as the cuſtom : 
whereas burroughs being a diſtinct and entire li- 
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berty, may preſcribe for cuſtoms within the ex- 
tent of their own territories. | 

In many burroughs, by their gradual decline 
from riches, theſe powers have been loſt, and even 
their very remembrance is vaniſhed, but in others 
we ſee them yet ſubſiſting, in the city of London 
rather ſingular in the having preſerved her immu- 
nities, than in having any peculiar to itſelf. So 
late as Henry IV. time, ſuch was the power of 
the mayor, that the king's ſoldiers were refuſed 
paſſage through the city (), even yet the ſword 
and mace, the two great emblems of ' autho- 
rity, are carried before their mayor: how many 
other franchiſes do they exert, and how ſmall 'a 
part are even thoſe of what they are entitled to? 

The very etymology of the word Burgher and 
Burgeſs are a plain indication, that the word Baron, 
in its original ſignification, might be applied to 
Burgeſſes; for, as has been already obſerved, War 
and Bar, whence the word baron is derived, were the 
ſame word ſounded and ſpelt differently: In Eng- 
land and France, that they both ſignified Man is 
agreed; and in the Saxon Burgh War, ſignified the 
Men of the Borroughs, whence by corruption was 
derived our more known words burghers and bur- 
gels. Was it not then a very proper verſion of the 
Saxon phraſe in the dialect of that age, to render it 
in Latin by Barones in the plural number; for in 
the burroughs the old Saxon equality being pre- 
ſerved, all the inhabitants were barons alike. 

In the Conqueror's time we find many inſtances 
of the burgeſs, in ſeveral towns, being called Ba- 
rons. One writ of his is directed to the Portgreve 
and Burgeſs of London, after another to the Mayor 
and Barons (0); yet it is obvious they muſt be the 
ſame community, in the one denoted by their 


(7) Vol. I. of the Collect. of the Hiit, of England, 421. 
(% Argument Antinor, 74. 
Saxon 
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Saxon, and the' other by a Norman appellation. 
In another of William the Conqueror's writs (v), 
the burgeſſes of Carlifle are ſo ftiled ; in Domeſ- 
day the burgers of London and Warwick are cal- 
led Barons (q); and this appellation of the word 
baron continued ſome time after the Conqueror, 
for in ſeveral charters pleaded by the city of Lon- 
don to the Quo Warranto formerly brought 
againſt them, they are ſo ſtiled (7). 

The inhabitants of the Cinque ports, tho? nobo- 
dy doubts their being Commoners, were not only 
antiently ſtiled Barons, and amerced as fuch, but 
even retain that appellation to this day; nor are 
they the only burgeſs that have of late uſed it, for 
the burgeſſes of Corfe · caſtle, in a letter to their then 
repreſentative (Hobart, who was afterwards chief 
juſtice) ſo ſtile themſelves (5). 

If it be aſked how this word, originally appli- 
cable to all burroughs, became confined to the 
Cinque ports, I think it may be fairly anſwered, 
that the bulk of the people, and infinitely the 
greateſt part.of the language, being Saxon, it is 
no wonder, that the Saxon appellation did prevail 
elſewhere univerſally ; and the uſe of the Norman 
term Baron remaining with reſpect to the inhabi- 
tants of the Cinque ports, may with great proba- 
bility be imputed to the frequent journies our 
kings made through theſe places to their domi- 
nions in France, and the great number of French» 
men we know they ſettled in them, being places 
then of much greater importance than now. 

That the tenants, by grand ſerjeanty, were com- 
priſed under the name of Barons, is already proved; 
nor is it, I think, denied by Dr. Brady and his 
followers : now it is certain, that many burroughs 

Argument Antinor. $2. 83. . Brit. 239. 
17 Plerdings in che C. W. 5 3. Af e 
(s) Willis's Not, Parliam. vol. II. 499. 
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and cities held, and yet do hold, by grand ſer- 
jeanty; thus the mayor of London is, as ſuch, the 
King's cup-bearer at the coronation, and the ba- 
rons of the Cinque ports always ſupport the canopy 
at that ſolemnity. Therefore it ſeems that theſe 
were as well, in point of rank, entitled to the ap- 
pellation of barons as any perſons whatſoever ; for 
if the importance of a coronation is rightly under- 
ſtood, theſe ſervices will be found equal in dignity 
to the moſt honourable. 

It being, I think, undeniably proved, that the 
word baron did denote all the immediate tenants 
of the crown, viz. beſides the eccleſiaſtics, the 
earls, barons, and burgeſſes, we may without he- 
fication (all hiſtory, antient monuments and au- 
thors being agreed, that the parliament did con- 
fiſt of barons) aſſert, That in the Conqueror's 
time theſe three ranks of laymen were members of 
the legiſlature. But for the further clearing that 

the burroughs had and excerciſed this right, it be- 
ing ſo polftirely denied of late, I would offer to 
the reader's conſideration the following particulars. 

1. The burroughs, as has been proved, were 
veſted with this right in the Saxons time; there- 
fore, unleſs the contrary is proved, it is to be pre- 
ſumed they had the ſame under William I. 

2. It ſeems to have been the univerſal notion of 
all the Gothic nations, and, in particular, of our 
Saxon anceſtors, which is alſo agreeable to the 
rules of reaſon, that freedom conſiſted in the being 
ſubject to no laws, but ſuch to which the perſon who 
is bound conſents ; therefore the burroughs could 
not be called free, nor the inhabitants of them ba- 
rons, unleſs they had ſome ſhare in the legiſlature, 
and conſequently a ſeat in parliament. 

3. Parliaments, and a convention of the eſtates, 
ſeem originally to have had one ſignification, both in 
this and other kingdoms; and that a convention of 

| the 
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the ſtates was only a meeting in perſon, or by re- 
preſentation of all the proprietors of land is certain. 
Now, conſidering all the others were repreſented, 
to ſuppoſe the burroughs, were not under which 
name London and all other cities were originally 
compriſed, making ſo conſiderable a part of the 
kingdom, ſeems unreaſonable and improbable. 

4. The right of the barons being built on their 
tenures, and annexed to their land, whence their 
very poſſeſſions were ſtiled a Barony, a name very 
lately well known in our law-books in that ſenſe (7), 
and the diſtrict of land that compoſed any one ba- 
ron's eſtate being infinitely inferior in its conſe- 
quence to the public to many burroughs, tor no 
baron's eſtate can be ſuppoſed equal to the cities of 
London, York, Exeter, Briſtol, &c. the com- 
munity in theſe places had the ſame foundation to 
claim a ſhare in the legiſlature that the barons had; 
and therefore it is to be preſumed they had it, un- 
leſs the contrary can be proved. 

5. When the ſummons to parliament firſt came 
in uſe is hard to define; but it ſhould ſeem by a 
clauſe in king John's Magna Charta, which will be 
cited at length below, that the difference betwixt 
a general and particular ſummons was a thing then 
well known: if ſo, a new proof of the burroughs 
ſending members to parliament may be thence col- 
lected; for they being all equally barons, and the 
body politic of the burrough tenants in chief of 
the crown, the ſummons could not be to any par- 
ticular perſon, as in caſe of feudal baronies, but 
muſt be to the body politic, who being in that ea- 
pacity unable to act, the authority neceſſarily de- 
volved on ſome of the community, who became 
veſted with it by delegation from the collective 
body of the city or burrough. | 


(%) T. Jones's Reports, p. 164. 
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If we compare the hypotheſis here offered of the 
legiſlature in the Conqueror's time, with what has 
been ſaid concerning it in the Saxon, we ſhall ſee a 
viſible coherence, - nay almoſt uniformity betwixt 
them, which, however, has been little or not at 
all obſerved; for the eccleſiaſtics in the Saxons 
Witena Gemot and Norman parliaments were the 
ſame, lo were the earls; the only diverſity that can 
poſſibly be found is in thoſe whom the Saxons call 
Wites, and them we nave here proved to be ſtiled 
barons and burghers; and yet that will on due 
conſideration appear inconſiderable; for, as has 
been proved, the Wites were the ſuperiors of the 
Saxon tythings, and as ſuch, had their ſeat in the 
Witena Gemot. We have obſerved alſo, that 
theſe tythings were called Burroughs; that they 
were of two kinds, rural and town tythings, and 
that the hereditary ſuperiority of the rural ones 
was conferred, on the conqueſt, on ſome Norman, 
{ome Engliſh; which rythings being generally gi- 
ven to the former, received the denomination of 
honours and baronies: and as the ſuperiors in the 
Saxon time were, by their being ſo, members of 
their legiſlature ; fo theſe by the like reaſon were 
members of the Norman parliament; with this 
only difference, that as theſe were poſſeſſed of 
their ſuperiority by election, and for a time only; 
ſo was their right to fit in the legiſlature only tem- 
porary : whereas, theſe being the hereditary ſuperi- 
ors, had this amongſt other rights of ſuperiority 
in ſucceſſion: and as the Saxon Wites ſerved for 
their tythings, ſo were the barons by law intended 
ro ſerve in parliament for the tenants cf their ba- 
ronies (u), which we are told by good authority (v), 
is the reaſon why their tenants were exempt from 

(4) Moor's Reports, 768. 


(v) Crompton Juriſdic, 17, 11 H. 4. 2. 4. 12 R. 2. c. 12. 
28 E. 3+ 23. 2 Inſt. 26. 
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contributing to the wages of knights of the ſhire; 
the trading tythings remained members of the legiſ- 
lature as before, and conſiſting chiefly of Engliſh, re- 
tained their Saxon name of Burrough, a ſhare in the 
legiſlature by election, under another denomination, 
that of Wite being loſt, probably becauſe it was not 
conferred always on the magiſtrates, and that of 
burgeſs becoming in uſe: thus was every ſpot of 
ground ſtill repreſented; for, as in the Saxon time, 
every part was within ſome tything, ſo in the Nor- 
man, every part of the whole kingdom was within 
the compaſs of ſame barcny, or ſome burrough. 

If we look into the times after the conqueſt, we 
ſhall ſee the hypotheſis here propoſed, as exactly 
tally with them as with the former. Amongſt 
many remarkable inſtances that might be given, I 
will in this place only mention four. | 

_ Iſt, This hypotheſis agrees with the univerſally 

received opinion of our molt judicious writers, 
who all allow, that the citizens and burgeſſes ſar 
in parliament long before any knights of the ſhire 
were choſen; and that both Houles originally fat 
together (ww). 

2dly, We ſee here a good reaſon why the par- 
liaments were the ſupreme courts of judicature, 
and why writs of error did, and ſtill do lie to par- 
liament; and though the Houſe of Peers are now 
the ſole judges, yet is the error ſuppoſed to be re- 
dreſſed in parliament; for the parliament conſiſted 
of earls who preſided in the county court, barons 
who did the like in the court-baron, and the re- 
preſentatives of the burroughs where the commu- 
nity judged ; what then would be more natural, 
than for the errors of one judge to be redreſſed by 
an aſſembly of the chief judges in every diſtrict of 
ground ? . 1 

3dly, This hypotheſis well explains not only the 
| (w) Atkins's Rights of the Com. 24, 26 and 35. 
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origin of the Privy Council, and courts of King's 
Bench and Exchequer, but alſo their preſent con- 
ſtitution ; for politics, a heavenly ſcience, when 
confined to it's only true end to make the whole 
happy, deviating frum it, and the number of con- 
troverſies originally cognizable only in parliament 
encrealing, the ſhort time they ſat occaſioned, as 
I conceive, the appoining at firſt one Committee 
of parliament, both to adviſe the crown in matters 
of ſtate, and judge of controverſies, when the par- 
liament did not fit; the multiplicity of buſineſs 
after occaſioned the appointing of three, one for 
ſtate affairs, the other for criminal matters, the 
third to regulate the receipts, perhaps the diſburſ- 
ments of the public money : from the firſt of theſe 
came the Privy Council; hence the office of a Pri- 
vy Counſellor is for the joint lives of the king and 
counſellor (x), for, being originally appointed by 
parliament, no authority but parliamentary can 
diſplace him; and as the king's death diſſolved the 
parliament, conſequently, it determined the Privy 
Counſellor's office: hence the method now in uſe 
of excluding a Privy Counſellor is not by ſtrik ing 
his name out of the roll, but by omitting to ſum- 
mon him. From the other two were derived the 
courts of King's Bench and Exchequer. This 
origin of thoſe courts diſcloſes the ground of their 
Judging cauſes betwixt the king and ſubject, which 
the Common Pleas, erected by king John's Mag- 
na Charta, does not. : ' 
And we may alſo hence collect, that the making 
the office of a judge for life, at leaſt in the two 
original courts, is only reſtoring the antient con- 
ſtitution : why the judges yet fit in parliament, and 
once were of more conſequence than they are now, 
and that conſiſtently with Magna Charta, they 
amerced peers. 


(*) 4 Inftit. 54. 
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4thly, This hypotheſis ſhews the reaſon of writs 
of error lying from the Common Pleas to the King's 
Bench, and not to the Parliament, and why thoſe 
from this court are returnable in parliament, and 
not before the king, before whom in reaſon they 
ought to be, if the judges originally derived their 
power from the king only. 

The proofs of our hypotheſis that have been al- 
ready produced are drawn from our own writers, 
or from the preſent conſtitution; many more 
might be collected from the hiſtory of other coun- 
tries, where our German anceſtors ſettled them- 
ſelves: for, as has been already on another occaſion 
remarked, theſe nations having lived at home un- 
der the ſame form of government, eſtabliſhed it in 
all their conqueſts; but that would be too extenſive 
an enquiry, nor indeed have I all the books before 
me that are neceſſary to do it, with the exactneſs 
which ought to be aimed at in every thing that is 
offered to the public. I will therefore confine my- 
ſelf, to ſhew the parity betwixt the ſcheme of go- 
vernment that is here delineated, and that in Scot- 
land and Germany: I chuſe theſe countries rather 
than any other, becauſe betwixt the laws of Scot- 
land and England there was antiently ſo great a 
uniformity, that it is queſtioned, whether the 
oldeſt ſyſtem of law in each country are one and 
the ſame, or different books; the reaſon for chuſ- 
ing Germany for the other country, where we may 
expect a conſtitution like our own is, becauſe our 
Saxon anceſtors came from thence, and that the 
bulk of the people and language are derived from 
them. f | 

In Scotland we find plainly, that all the imme- 
diate tenants of the crown are called Barons, not 
only in their law- books, but alſo in many acts of 
parliament, which is ſufficient to evince the uſe of 
the word there, and ſeems a ſtrong evidence of its 
8 original 
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original notation here. We need not ſpend any 
time neither, I think, to ſhew, that every Baron 
was originally a petty prince; their hiſtory abun- 
dantly ſhews the power of the ſuperior over his 
vaſſals, and we have lately ſeen how much that 
power yet ſubſiſts. In Scotland alſo till the year 
1425, we may infer, that all the barons came to 
parliament, becauſe an act paſſed that year, in 
which it is recited, that all the immediate tenants 
of the crown were obliged to attend, 

That the burghs in Scotland, where the term 
undoubtedly is only applied to thoſe who hold of 
the crown, had within themſelves a legiſlative 
power, and were ſo many little commonwealths, is 
evident by their laws that are in print: and though 
I make no doubt, but in the earlieſt times they 
ſent members to parliament ; yet there not bein 
ſuch direct evidence of it, at leaſt that has yet fal- 
len under my obſervation, I muft leave' this on 
the probability of the thing, but that their par- 
liament was only the king's Court-baron, and their 
courts of judicature and privy council, originally on- 
ly committees of parliament, we are aſſured by one 
of the ableſt men that ever adorned this iſle ( y). 

The government in Germany, even at this day, 
is conformable to what we have ſuppoſed ours 
was; the emperor is equal to what our king was, 
the princes to our peers, the free cities to our bur- 
roughs, their diet and our parliament difter only 
in name. | | 

On the ſolid foundation we have here repreſent- 
ed was the government built when William the 
Conqueror died ; his younger ſons William and 
Henry ſucceſſively came to the crown, and, for 
ought appears, changed nothing in the legiſlature ; 
the latter of theſe dying, left the kingdom to the 


(5 Mackenzy's Inſtitutes of the Laws of Scotland, 18 
and 23. Craig. de Feudis, 36, &c. | | 
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rapacious ſeizure of Stephen, earl of Blois, who 
had no colour of title; for he aſcended the throne 
to it, tho' not called by the free conſent of the 

ople, nor claiming it by proximity of blood : as 
ba obtained it unjuſtly, ſo his reign was one conti- 
nued ſeries of violence, and little artifices, for the 
preſerving his ill- got poſſeſſion, of the laſt two af- 
fected the conſtitution of the legiſlature in its moſt 
conſiderable ranks, I mean, in the earls and mili- 
tary barons; of which in order. 

It is related of this prince, that he made earls 
without counties; but whether theſe were origi- 
nally made without having any county appropriat- 
ed to them, or whether they had counties at the 
time of their creation given that were veſted in 
others, whom this king confidered as forfeited, 
for ſiding with his enemies in the civil wars; and 
after the pacification, on the pardons that were 
granted, the former were continued, or re-inſtated 
in their poſſeſſions z and ſo theſe new created earls 
retained nothing but the title of Earl, is a queſ- 
tion I muſt leave to be decided by others; for I 
have not yet found ſufficient reaſons to ground any 
Opinion on, 

The barons, as we have ſeen, were feudal, and 
ſo many little princes, they being divided in the 
civil war betwixt Stephen, Maud, and Henry II. 
each party treated thoſe of the other ſide as rebels; 
and in conſequence thereof, forfeited ſuch of their 
adverſaries as they could: this brought the imme- 
diate poſſeſſion of much land to the contending 
princes, who with it remunerated their reſpective 
friends, The power of the Barons over their own 
vaſſals each fide had ſufficiently experimented in 
the war, which ſeems to be the reaſons why the 
fees of the new feoffments made by theſe princes 
were of leſſer diſtricts, ſo many being to be re- 
warded; and alſo, becauſe thereby more were 

drawn 
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drawn to an immediate dependance on themſelves, 
and not on any of the Barons: hence the ba- 
ronies, as they eſcheated, were ſplit into ſmaller 
tenancies in Chief, who all held immediately of 
the crown. As the number of the new feoffees 
was great, hence aroſe the diſtinction of fees into 
fees of the old feoffments, and fees of the new 
feoffment, which is computed from Henry I's 
death; and as all antiquaries agree, the fees of 
theſe ſeveral feoffments differed in nothing but 
their extent (z): to me it ſeems, that this alſo 
gave riſe to the well known difference of greater 
and leſſer Barons. | | 

Henry II. ſucceeding to Stephen, un-earPd all 
the Earls that had no counties; but whether he 
did this to reſtore the antient conſtitution, or out 
of any diſlike to the perſons who were veſted with 
this title, is not clear : however, both his mother 
and he ſeem to have regarded it; for in their 
creation of Geoffrey de Magnavilla, the patent 
conveys the third part of the profits of the county, 
as Earls uſually had (a): with relation to the Ba- 
rons, this prince purſued king Stephen's policy in 
granting ſmall fees; of which the feoffment of 
Berkley Caſtle to the anceſtors of the preſent noble 
earl of that name, is a memorable inſtance; the 
ſervice originaily reſerved by this king being only 
five Knights, as appears by an inquiſition taken in 
Edward III's time. The ſtate of the law of thoſe 
times affords alſo another evidence of the multi- 
plication of tenants in capite in king Stephen and 
king Henry II's reign; for by the then law, as 
well as after by Magna Charta, all were to be 
judged by their peers; that is, thoſe who were 
their convaſſals in the ſame court: now theſe te- 
nants in capite, in conſequence thereof, could 


(2) Madox's Hiſtory of the Exchequer, p. 402, &o. 
(2) Spelm. Codex leg. 319. Cambden's Britan. 237. 
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only be judged in parliament: - which in thoſe 
days ſitting but a little time, could not __ all 
controverſies that happened amongſt them : hence 
aroſe the inſtitution of Juſtices Itinerant, which 
deſerves the more to be remarked, becauſe *tis the 
firſt or ſecond inſtance that we find in this king- 
dom of the legiſlative and judicial powers being 
ſevered, and *twas then thought a grievance (5). 
Richard [I's reign yields no notes of any change 
in the perſons of the legiſlators, but his brother 
king John's, as his circumſtances bore ſome re- 
ſemblance to that great innovator Stephen, ſo he 
ſeems to have ſet him for a pattern, inventing a. 
new method of making Earls; for inſtead of giv- 
ing them the third part of the profits of the county, 
he reſerved the bulk to himſelf, and gave his earls 
only a ſmall penſion in lieu thereof (c): this me- 
thod ſeems to have hurried the county court, be- 
fore declining to the circumſtances we now fee it 
in, and thereby occaſioned the erecting of the 
court of Common- Pleas, firſt eſtabliſhed in this 
king's reign; for the earls, whilſt they were to 
receive one third of the profits of the county, 
which chiefly in thoſe days aroſe from the multi- 
tude of ſuits determined in that court, were ob- 
liged, by the prevailing tye of intereſt, to look into 
the proceedings, ſupport the dignity of the court, 
and on all occaſions to aſſert its juriſdiction 
whereas, being no ways, after this new contriv- 
ance, concerned to increaſe or preſerve its reve- 
nues; they ſeem to have left the ſuitors to apply 
for juſtice, in caſes cognizable before them to the 
ſuperior courts; which, for reaſons we need not 
here inſiſt on, they often found moſt eligible. 
Thus the earls neglecting power, becauſe not at- 
tended with profit, they loſt all influence in their 


(4) Brady's Hiſt. 404 and 442. (c) Camb. Brit. 237, &c. 
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counties, and made room for the lord lieutenants, 
who, though now they are thought to ſupply the 
king's place, yet ſeem originally only to have been 
the earls ſubſtitutes, and were firſt appointed in 
Edward II's time (4). 

The method introduced by king John occafioned 
a difference betwixt the manner of creating dukes 
and earls, in this and the other European monar- 
chies; for the revenues of the dukedoms and 
counties being thus ſevered, the titles were, as 
before, given away; whereas, in other countries, 
no means being uſed for that purpoſe, the ſove- 
reigns, when they had a mind to conter honours, 
parted not with the old great dukedom, or coun- 
ties, but erected the lands of the perſon that was 
to be dignified with a new title, into a dukedom 
or county. 

The antient manner of creating earls, after they 
ceaſed to be elective, has not been yet enquired 
into, becauſe in the foregoing time there are no 
monuments remaining on which probable conjec- 
tures may be founded: but it ſeems pretty clear, 
that in this period of time they were created by pa- 
tent, yet there is ſome doubt, whether theſe pa- 
tents were mere acts of royal grace and power, or 
whether they were really acts of the legiſlature, 
and the patents themſelves really acts of parlia- 
ment. That the reader may judge for himſelf, 
for I do not preſume to give any opinion in this 
caſe, I ſhall ſtate all the reaſons I can find for their 
being made by parliament, with the objections to 
this opinion, and fuch ſolutions of them as have 
occurred to me. — 

Feudal Earls (all were fo in the time we ſpeak 
of) could be made only by the aſſent of parſia- 
ment; becauſe, 4 

1. By the feudal law, to which (our law beg 

(4) Tyrrell's 3d Volume, p. 408. | 
| built 
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built on it) we ought in dubious caſes to reſort, 
no peer could be made without the conſent of the 
other peers (e). 

2. The Directum Dominium of the land that 
compoſed an earldom, being in the collective body 
of the kingdom, the king (who was not then, nor 
till Edward the IVth's time, reckoned a diſtinct 
eſtate, but only the head of the whole) (f) could 
not transfer the property without the concurrence 
of the reſt of the body : but as a body politick 
cannot act itſelf where any particular act is to be 
done, the execution thereof naturally-devolves on 
the ſuperior, whether king or lord, though it re- 
ceives its ſanction from the aſſent of the body po- 
litick ; ſo were the neceſſary acts to the paſſing the 
earldom performed by the king: thus, if the city 
of London were at this day to make a feoffment of 
ſome part of their land, and no perſon were by 
the corporation anthoriſed to deliver ſeizin thereof, 
it would naturally devolve to the mayor; yet ſurely 
the community would be allowed to be the feoffors. 
All feoffments were originally made by words 
only, without any writing; the ſuperior, whether 
king or lord, ſpeaking the words that conveyed 
the land before, and by the aſſent of the convaſſals, 
or peers of the ſame court or community, at firſt, 
as I ſuppoſe, without any ceremony whilſt they 
continued annual; afterwards, probably for the 
better evidence of the act, the poſſeſſion being a 
proof of property, and the execution of every con- 
tract conſiſting in the delivery of the thing con- 
tracted for; and land being uncapable of a manual 
tradition, various ſymbols were uſed to repreſent 
ſuch delivery. When fees were annual, the re- 
membrance of the inveſtiture of a feud might be 
well preſerved without writing, and conſequently, 
(e) Hottoman's Franco-Gallia, c. 14, &c. 

) Tyrrell's Ap. to the Second Volume, p. 4. R 
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the title clear; but when they became eſtates for 
life, or hereditary, the caſe being far otherwiſe, 
ſome memorials of the enfeudation were made, 
which were only mere narratives of the fact ; there- 
fore in them the ſuperior is named always as a 
Feoffor, becauſe he executed the acts neceſſary for 
the transferring the poſſeſſion, and in the third 
perſon ; and they mention the feoffment in the pre- 
terperfect tenſe, which teſtifies only a paſt contract, 
and makes no preſent one. The feudal peers there 
preſent are named as witneſſes, though at the ſame 
time they aſſented, and their concurrence was ne- 
ceſſary: hence their names were expreſſed under 
the clauſe of Hiis Teſtibus. Afterwards (perhaps 
from the frequency of diſputes that happened con- 
cerning the exactneſs and truth of theſe memorials) 
they began to draw them ſometimes in the firſt 
perſon, and being yet made only for evidence, 
remained in the ſame tenſe; but being ſigned by 
the feoffor himſelf, a prudent caution when ſeigni- 
ories became hereditary, the other clauſe, In cujus 
rei teſtimonium, &c. was inſerted ; theſe were here 
called Charters, but abroad, Breve Teitatum (g). 
In France, *till the thirteenth century, the feudal 
tenants were compriſed under this claule, after 
only the five great officers of the crown's names 
were inſerted (+); and that was deemed ſo very 
neceſſary to make their charters effectual, that if 
any one's name was omitted, then was the reaſon 
thereof expreſſed in the charter (i); ſo in all the 
acts of moment of the old Earls of Holland, we 
find the authority and ſubſcriptions of the Barons to 
them (&): the like alſo was practiſed in Scotland (/) 
(e) Craig, 137. Corvi. 109. 

(4) 8 Coke's Princes Caſe. Hale's Hiſtory of the Law, p. 8. 

(i) Mabillon de re diplomatica, 157. Mezeray in the 
Reign of Philip. Madox's Hiſtory of the Exchequer, p. 19. 

(4) Grotius de R. Bat. 78. 


(!) Dalrymple's Colle&ion concerning the Scotch Hiltory, 
p. 229. Et paſſim in Apendice. | 
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and in England the like forms prevailed, for the 
laws were originally firſt aſſented to by our kings 
in parliament, as acts of grace now are ſent down 
from the crown: this is plain from what Bracton 
writes (m), © Legis vigorem habet quicquid de 
* conſilio & conſenſu magnatum & reipublicæ 
* communi ſponſione authoritate regis ſive prin- 
„ cipis præcedente juſte fuerit definitum & ap- 
* probatum ;” and allo by our famous Magna 
Charta, which, though it runs in the king's name, 
yet has the aſſent and approbation of the peers 
teſtified, by the inſertion of their names under the 
clauſe of Hiis Teſtibus. This form of making 
acts, after the defeat of the earl of Leiceſter, pre- 
rogative running exceeding high, and liberty lan- 
guiſhing, received an innovation; and as the ſub- 
jects were then firſt forced to petition the king for 
Juſtice, ſo the like manner of applying for laws 
was introduced ; the petition and anſwer containing 
the ſenſe of the king and parliament; from them 
was extracted the acts, perhaps by ſome Committee 
appointed for that purpoſe by parliament, and as 
it ſeems ſealed, as they uſed to be before this 
change, with the Great Seal (); and this method 
continued till the latter end of Henry the VIth's 
time; then they were drawn up in the firſt inſtance 
in the form we now ſee them (o): the clauſe of 
Hiis Teſtibus, however, continued in all charters 
and writs *till Richard the Iſt's, or king John's 
reign, then the Teſte meipſo was introduced, at 
firſt, and for ſome time, only in writs, or manda- 
tory precepts, after in more important cales ; 
which kind of Teſte, ſince Henry VIIIth's time, 
has prevailed in all caſes (p), the patents for peer- 
ages only excepted (2), as I ſuppoſe at, moſt aſ- 

(=) Lib. 1. . 1 OE | 

(2) Tyrrell's Hiſtory, p. 452. (e) Hale's Hiſtory, p. 14. 

(p) Madox's Difſertat. to the Formulare, 32. 

(g) 1 Inftit. 7. a. 2 Inſtit. 78. 
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ſuredly about the time the clauſe of Hiis Teſtibus 
was left out, and that of Teſte meipſo was intro- 
duced ; both here and in Scotland (7), the ſtile in 
the beginning of charters was changed : for, as 
before the propoſal ſeemed to come from the king, 
and the aſſent of the peers was teſtified, by the ſub- 
ſignation of their names; ſo after leaving out the 
atteſtation of their conſent, the king gave over 
uſing the ſingular number, and then comes in the 
uſe of the plural, Nos, (5) &c. The learned 
reader will judge, whether the character of king 
John, and the times conſidered, this was not an 
evalive device, of the ſame nature with that of his 
making Earls, to have thoſe precepts and com- 
mands of his obeyed, which iſſued by his own ſole 
will, which, without the concurrence of the peers, 
were not obligatory, and to which they would not 
concur. The like forms were allo obſerved in the 
feoffments made by the peers, the aſſent of their 
feudal tenants being allo compriſed under the 
clauſe of Hiis Teſtibus; and ſometimes alſo un- 
der this clauſe the conſent of the perſons, without 
whoſe concurrence the deed was not valid : theſe 
forms continued 'till the alteration of the forms of 
our acts of parliament, when they were reduced ta 
that of a tripartite indenture; and all the ranks of 
perſons whoſe aſſent was neceſſary, were made 
parties to the acts: ſo were all perſons intereſted ; 
inſtead of their affents being teſtified under the 
clauſe of Hiis Teſtibus, they were, as at this day, 
made parties to the deed itſelf. As to the number 
of names that were inſerted under this clauſe, by 
the beſt obſervation I can make, I incline to ſup- 
poſe, at firſt all were inſerted ; nor will this ſeem 
ſtrange, if it be conſidered, that the feudal peers 
were not originally many; afterwards, on their 


(r) Dalrymple's Collection of the Scotch Hiſtory, p. 187. 
(-) 2 Inſtitute, p. 2. Nicholſon, Hiſt. Lib. 179. 
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increaſe, probably the majority ; and on their yet 
becoming more numerous, (ſuppoſe) in king Ste- 
phen's time, though the charter received its ſanc- 
tion from the aſſent of all, only ſome (2), as it 
ſeems, in the behalf of the reſt (2), and no deter- 
mined number, but ever of the greateſt men in 
the kingdom (v); perhaps the names of thoſe who 
were appointed to put it into form, 

If theſe obſervations are allowed to prove, that 
the mention of theſe perſons names under the clauſe 
of His Teſtibus imported their aſſent; then 'tis 
clear, that originally all Earls were made by the 
aſſent of the parliament; and they yet retain in 
their patents an evidence of their being ſo cre- 
ated ſtill. | 

4. Many patents for peerages were paſſed in 
parliament, and undoubted]y were acts of parlia- 
ment; many creations made out of parliament 
were confirmed in the ſubſequent, for which there 
ſeems to have been no ground, if the king alone 
had a right to confer the title (ww). 

5. The Barons have claimed, and according to 
the opinion of ſeveral learned antiquaries, juſtly 
too, that all offices ought to have been filled up 
in the times we treat of, by conſent of 13388 
and during the period of time we are ſpeaking of, 
earldoms were officiary, and conſequently within 
the Barons claim. 

6. It ſeems clear by the law, at leaſt, as twas 
underſtood in the times now treated of, that all 
Earls had counties appropriated to them, (though 
they did often write themſelves Earls of ſome of 


(7) Selden's 'Titles of Honour, 580. 
() Petyt's Rights of the Commons, 37. 
+) Mad. Diſſert. to the Formulare, p. 32. 
009 Selden's Titles of Honour, 624. 8 Coke's Princes 
Caſe. W. Jones, 104. Pryn's Plea for the Houſe of Peers, 
p. 6. Tyrrell's Introduction to the Third Vol. p. 6. and 
in the Third Vol. p. 661, 886. 
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their caſtles) (x) and that no power but that of 
king and parliament coula make a county, or 
conſolidate two into one, ſeems to have been the 
opinion of latter ages alſo ; for Henry VIII. by 
the authority of parliament, divided Wales into 
ſhires; and Hexamſhire was after, by act of par- 
liament, conſolidated with Northumberland : it 
may therefore be inferred, that, ſuppoſe the king 
could grant a county that eſcheated, and thereby 
make an earl; yet that he could not originally 
increaſe their number: nor do I recollect any in- 
ſtance of an earls being made without the title of 
a county, *till king James I's reign : ſince indeed 
dukes and earls becoming more numerous, many 
have aſſumed other titles; and ſome have even 
taken titles from lands that are not immediately 
held of the crown, which *rwill be very difficult to 
reconcile to law or reaſon. | 

Againſt the parliamentary creation of peers, 
beſides the preſent practice, there ariſes an objec- 
tion from a record, the knowledge of which I owe 
to a very learned friend: as *tis not poſſible to 
judge of the weight this objection ought to be al- 
lowed, but by a peruſal of the whole record, I 
ſhall here inſert it at large. 


UR ſoverain lord, like it your noble grace 
cc 


to be remembred howe I John Erle 
«© Mareſcall have ſued in diverſes your parlementz, 
« in tyme of your gracious regne, deliryng to 
* have declaracion made for my place in yis your 
hie court of parlement aboue my couſyn of 
« Warwyk, as I and all my aunceſtres and prede- 
te ceſſours have had at all tymes, of which no 
„* mynde ys ye contrary, tas erles of Northfolk, 
«« as well for he blode riall, and armes rially, yat 
l am come fro, and bere, as for the ſaid erle- 


(x) Vincent againſt Brook, p. 11, 


dome, 


cc 
460 


"I 
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dome, as by diverſes evidenſes, wrytinges, and 
recordes in yis your preſent parlement declared, 
fully in my conſeit ys proved, which proves 
notwithſtandyng, yat hie and myghti prince my 


lord of Glouc, your bealuncle, and your oyer 


lords, by your hie auctoritie in®your parlement 


aſſembled for diverfes cauſes hem moevyng, 
will not take upon hem declaracion for my ſaide 
place, whereupon the comunalte of your realme 
at ys tyme by your commaundement callid to 
ys your riall court of parlement, ſeying yis de- 
lay of which were like to growe uneaſe and un- 
frendly love betwene me and my ſaid couſyn of 
Warwyk, hau in all humble wiſe, inſtaunced 
your innocent and benygne ſoveraine Jordſhip, 
conſyderyng howe yei here fey by common lan- 
gape, yat I ſhuld be born to be duc of Norffolk, 
which if ſo, were your comunaltie ſuppoſeth 
ſhold make finall concluſion of ye determination 
of my ſayd place above my ſaid couſyn of War- 
wyk, at the reverence of which comunalte, as 
wel as for ye defire yat I love to have peas, reſt 
and tranquillite with my ſeyde couſyn of Warr. 
And in eſpecial, defiring to fave ye right and 
inheritance of me and my heires, yat God of 
his grace hath ſuffered me to be borne unto, 
cleyme to be duc of Norffolke, declaring to 
your noble grace, to yat hie and myght prince 
your bealuncle, my lord of Glouc. and to all 
ye oyer lords in your preſent parlement aſſem- 
bled, howe yat yt liked to king Richard ye ſe- 
conde, after ye conqueſt, your worthi predeceſ- 
ſour, for diverſes notables cauſes him moevyng 
in his parlement holden at Weſtm. the xxix. day 
of Septembre, ye year of his regne xxi, by his 
letters patentes to cree Thomas that tyme erell 
of Notyngham, and mareſcall of Ingeland, into 


duc of Norffolk, with the ſtile, title, name and 


« worſhip. 


60 
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' warſhip to ye ſame duche appendant, to have 


ye ſaid ſtile, title, name and worſhip to ye ſaid 
duc, and to his heires males of his body com- 


yng for evermore. And over yat ye ſaid king, 


king Richard yat ſame tyme, by his ſaid letters 
pattents granted to the ſaid duc, and to his 
heires males of his bodie comyng for the better 
ſuſtentacion of the ſaid ſtile, title, name and 
worſhip, xi marcs yerlie, to be take in his Ex- 
chequer, at ye feſtes of Paſque and Seint Mi- 
chell. Which Thomas duc had iſſue Thomas 


and mee; and of his ſtile, title, name, wor- 


ſhip, and annuel rent of xi marc, the ſaid Tho- 
mas duc dyed ſeized in tyme of the ſaid king 
Richard; after whoſe deceſſe, the ſaid ſtile, 


title, name, worſhip, and annuel rent of xi 


marc, deſcended to the ſaid Thomas the ſonne, 
as ſonne and hier, which Thomas the ſonne 


. dyed yereof ſeiſed within age, and vithoute 


iſſue of his body comyng, after whoſe deceſſe, 


the ſaid ſtile, title, name, worſhip, and annuel 


rent of xi marc deſcended to me, as broyer and 
heir, be force of the ſaid creacion and graunt. 
And ſo I clayme to be duc of Norfolke, and to 
have the ſtile, title, worſhip, and annuel rent 
of xi marc aforeſaid : and yat I may by you 


our ſoverain lord, my ſaide worthy lord your 


bealuncle, and all your oyer lords, be ſo re- 


puted, holde and declared, in yis your rial 


court, and to have and enjoie my place yerto 
accordant : ſavying alweis, ye title, right, and 


\ poſſeſſion of mee, and myn heires of myn body 


comyng, as erels of Notfolk, to my place in 
this hie court, above my ſaide couſyn of Warr, 
and his heires, bycauſe ye name of duc of Nor- 
folk is tailed to me, and to my heires males of 
my body comyng. And the name of Erel of 
Norfolk is tailed to me, and to my heires of 

74 « my 
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e my body coming generally. Beſechyng mekely 
t unto your hie and noble grace, yat yis my ſup- 
« plicacion, and all oyer matteres into yis your 
<« ſaide parlement, by mee and myn counſel no- 
<« tified, miniſtred and declared, in proof of my 
<<. place for to be had, as erell of Norff. above my 
„ ſaid couſyn of War. may be in yis your parle- 
« ment entred, and of recorde enacte.“ 


UA quidem peritione in parliamento predicto 
lea, plenius & intellecta ac habita, inde 
cum juſticiariis, & ſervientibus domini regis ad 
legem, ac 'aliis peritis de conſilio ipſius domini 
regis matura & diligenti deliberatione: conſidera- 
roq. quod licet prefatus nuper rex Richardus, in 
dicto parliamento ſuo Thomam, nuper comitem 
Notinghamiæ, in ducem Norff. in forma predicta 
creaverit : ac idem parliamentum cum ſuis circum- 
ſtanciis & dependenciis quibuſcumque poſtmodum 
in parliamento domini Hen. nuper regis Angliæ, 
aut domini regis nunc, apud Weſtm. in feſto 
Sanctæ Fidis Virginis, anno domini regni ſui primo, 
tento, generaliter revocatum extiterit, & penitus 
adnullatum, pro eo tamen quod hujuſmodi creatio 
ducum ſive comitum, aut aliarum dignitatum ad 
ſolum regem pertinet, & non ad parliamentum, 
prefatuſque nuper dux diu ante dictum feſtum 
Sancte Fidis, diem ſuum clauſit extremum, prout 
per diverſas inquiſitiones poſt mortem ejuſdem nu- 
per ducis, virtute quorundam brevium ipſius nuper 
regis Henrici captas, & in cancellaria ſua retorna- 
tas, ac in preſenti parliamento de adviſamento do- 
minorum ſpiritualium & temporalium predicto- 
rum, exhibitas & oſtentas, plenius poterit appa- 
rere, ſicque revocatio dicti parliamenti ipſius nuper 
regis R. prefatum nuper ducem aut heredes ſuos 
abſque ſpeciali mentione de eis facta in eadem, 
nullatenus ledere potuit: ac etiam pro eo quod 
Nn | #] | inſpecto 
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inſpecto rotulo ejuſdem parliamenti prefati nuper 
regis. Henrici, nulla fit mentio in eodem, de ali- 
qua ſpeciali revocatione ſine adnullatione ſtili, ti- 
tuli, nominis vel honoris ipſius nuper ducis, vel 
dictorum heredum ſuorum. 

Necnon pro eo quod quamplures alii, quorum 
quidam in comites, quidam in alios ſtatus five dig- 
nitates per prefatum nuper regem Richardum in 
dicto parliamento ſuo, modo conſimili, creati fu- 
erunt, ſuis ſtilis, titulis, nominibus, & honoribus 
extunc continue uſi ſunt & Herb, ac eis in pre- 
ſenti gaudent & utuntur, dicta generali revoca- 
tione & adnullatione parliamenti ipſius nuper regis 
H. ut premittitur facta, non obſtante: aliis quo- 
qo quampluribus notabilibus de cauſis tunc 1bi- 

em diligenter attentis, tandem per dominum no- 

ſtrum regem, de aviſamento & aſſenſu dominorum 
ſpiritualium & temporalium predictorum, ac com- 
munitatis regni Anglie in dicto preſenti parliamento 
exiſtentium, necnon juſticiariorum, & ſervientum 
domini regis ad legem, & aliorum peritorum de 
conſilio ejuſdem domini regis predictorum, decla- 
ratum fuit & unanimiter concordatum, quod pre- 
fatus Johannes comes Mareſcallus, & filius pre- 
dicti Thome ducis, & frater, & heres predicti 
Thome filii Thome, virtute carte, & ſucceſſionis 
predictorum de cetero dux Norff. reputetur & te- 
neatur, ac ſtilo, titulo, nomine, & honore ducis 
Norff. gaudeat & utatur juxta tenorem carte ſu- 
pradicte. Quam quidem declarationem & con- 
cordiam, prefatus dominus cancellarius auctoritate 
regia poſtmodum, viz. xiiii die Julii, ultimo die 
hujus parliamenti, de aviſamento dominorum ſpi— 
ritualium & temporalium predictorum in pleno 
parliamento predicto, in preſentia domini noſtri 
regis, publice declaravit. Super quo prefatus 
Johannes, ut dux Norff. homagium ligeum eidem 
domino noſtro regi tunc ibidem immediate fecit, 
„ (quo 
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(quo facto) idem dominus noſter rex de aviſa- 
mento & aſſenſu predictis, ipſum ducem inter 
pares parliamenti predicti in loco competenti ſe- 
dere demandavit; quod idem dux gratanter fecit 
tunc ibidem. | 


Here ſeems indeed an expreſs teſtimony for the 
prerogative, but many obſervations muſt be made 
before its weight can be judged of. 

1. The material paſſage is only in the recital, 
therefore it cannot be creative of a new right, 
but at moſt, declaratory of an antient one. 

2. Such a recital is not of the ſame authority 
as the recital in our acts of parliament ſince Hen- 
ry VIth's reign; for, as was remarked on another 
occaſion, the acts were not then drawn into form 
on the firſt inſtance, but that this was firſt begun 
in the latter end of this very king's reign : ſo that 
it ſeems ſome acts not warranted by the petition 
or anſwer had been then made, and the flagrancy 
of ſuch very ſoon after introduced the method now 
in practice: hence we may well queſtion, ſuppoſe 
this were an act of parliament, for it ſeems only 
a judgment given in that high court, whether 
theſe reaſons were the ſenſe of the legiſlature, or 
only the flouriſhes of them who drew up this re- 
cord, and the more ſo, becauſe nothing in the 
petition warrants it. i 

3. This record ſeems alſo to carry a ſtrong evi- 
dence of the parliamentary creation of peers, be- 
cauſe *tis evident, that on this ſuppoſition the 

duke had not then the poſſeſſion of the title or 
rights appertaining to that rank. | 
4. If the power of the king had been clear, 
what occaſion was there to mention any other 

reaſon, for the judgment given in favour of the 
claimant. 

5. The conferring earldoms might, at the time 
we ſpeak of, be veſted in the legiſlature, and the 


right 
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right might, by ſubſequent uſage, be gained be- 
fore, or in Henry VIth's time, as it now is by the 
crown. e 4 | 
Some perſons have imagined, that theſe tenants 
of the diſſolved baronies, who were diſtinguiſhed 
by the name of the Leſs Barons, did not enjoy 
any ſhare in the legiſlature, nor the other rights of 
Barons; but this is an error: for there is proof 
enough, that in all this ſpace of time, the notion 
of a Baron continued annexed to a tenancy in chief 
of the crown ; and that theſe leſſer Barons enjoyed 
the ſame privileges the greater did. Henry IId's 
time affords two pregnant proofs of this; for, by 
the aſſize of Clarendon, *ris clear all the eccleſi- 
aſtic tenants in' chief, were Barons; and by parity 
of reaſon, the like may be concluded of the lay, 
on the feoffment he made of Berkley caſtle, (which 
has been before remembered) he reſerved only the 
ſervice of five knights. Two of theſe, by what 
means I know not, were extinguiſhed ; and yet, 
by an inquiſition taken in Edward IIId's time, 
*tis found the caſtle was held by barony, by the 
ſervice of three ()). The ſame notion continued 
in Edward IId's time, for the abbot of Leiceſter 
being ſummoned to parliament, excuſed himſelf, 
becauſe his abbey was founded by Mountford earl 
of Leiceſter, and in conſequenee thereof, was not 
held in chief of the crown (z). In Edward IIId's 
time, by inquiſition, it appears, the caſtle of 
Abergavenny, which even at this day is held by 
barony, was found to be held in chief by a mi- 
litary ſervice (a). 3 fee PR <21 
This increaſe of tenants in chief had produced 
a very unequal repreſentation of the kingdom, 
theſe leſſer Barons having an equal ſhare in the 
O) Atwood, 188. | 


(z) Prynn's Plea for the Houſe of Peers, 151. 
(e) Treatiſe of the Barony of Abergavenny, 65, 
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legiſlature with the moſt potent; and this griev- 
ance being now probably grown. to the greateſt 
height, when king John was reduced to reaſon, 
this clauſe was inſerted in his Magna Charta, - 
Preterea volumus & concedimus, quod omnes 
alie civites, & burgi, & ville, & barones de quin- 
que portubus, & omnes portus habeant omnes 
libertates, & omnes liberas conſuetudines ſuas, & 
ad habendum commune conſilium regni de auxiliis 
aſſidendis (aliter quam in tribus caſibus predictis.) 
Et de ſcutagiis aſſidendis ſummoneri facimus ar- 
chiepiſcopos, epiſcopos, abbates, comites, & ma- 
jores barones regni ſigillatim, per literas noſtras. 
Et preterea faciemus ſummoneri in generali per 
vice-comites & ballivos noſtros, omnes illos qui 
In capite de nobis tenent ad certum diem ſc. ad 
terminum 40 dierum ad minus, & ad certum locum 
& tempus, in omnibus literis illius ſummonitionis, 
cauſam ſummonitionis illius exponemus: et fic 
facta ſummonitione, negotium ad diem aſſignatum 
procedat, ſecundum conſilium eorum qui preſentes 
fuerint, quamvis non omnes ſubmoniti venerint. 
In this paragraph many things deſerve conſi- 
Aeration, 1. It occaſioned a new diſtinction of 
Barons; for, as the ſplitting baronies gave riſe to 
the difference of the old and new feoffment, and 
that of greater and leſs, ſo did this to that of par- 
Jiamentary and unparliamentary Barons ; and as 
the word was formerly, per eminentiam, applied 
to the chief man of the place; ſo did it likewiſe 
in time become appropriated to the chief man of 
thoſe places who ſate in parliament: hence the ad- 
dition of Baron became conſidered as an honpur ; 
and as before, the title of the perſon's office, Bi- 
ſhop, Earl, &c. was inſerted in deeds, ſo now be- 
gan what was more common in king Henry IIId's 
reign, for the Barons to write themſelves 1 
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of their chief caſtle (4): and as a great antiquary . 
obſerves, then the leſſer Barons were ſtiled Milita- 
ry Tenants; whereas before, all Tenants in Capite 
were, in out hiſtories and records, denoted by the 


common name of Barons *, and their military te- 
nants, as it ſeems by the certificates of the Barons 
(e) in Henry II's time, Tenants by Knights Ser- 
vice. 2. It appears, that the great Barons were to 
be ſeverally ſummoned, ſo they are at this day; but 
this clauſe does not declare who were great Barons. 
All the light I can find to determine this by is, 
1. From the inquiſition, concerning the tenure of 
the caſtle of Berkley, already cited on another ac- 
count; by it is plain, that at moſt five, perhaps 
three knights fees at this time conſtituted a Baron. 
2. If more than one knight's fee, that was held in 
chief, did not entitle the. tenant to the appellation 
of a greater Baron, than. the immediate tenants to 
the crown not fitting, but only (as will be cleared 
in the ſequel) by repreſentation, it will follow, that 
there was then two degrees of repreſentations, 
which is without example, contrary to reaſon and 
a known maxim in law, that an authority, unleſs 
coupled with an intereſt is not transferrable; ſo 
that it ſhould ſeem, that thoſe were the greater who 
had any ſub-tenants, thoſe the leſs who had none. 
The learned reader may, but I do not pretend to 
decide the juſtneſs of this conjecture. 
Tho' by virtue of this clauſe that limits the par- 
ticular ſummons to the greater, the leſſer Barons 
were excluded from fitting in parliament ſingly, 
and in perſon; yet as it directs, that they ſhall be 
ſummoned in general (a, term, if the hypotheſis 


that has been offered concerning the burroughs is 


true, then well underſtood) it gave them a right to 


do this, as a community in genera], and by repre- 


(5) Spelm. Rem. 245. * Selden's Titles of Honour, 589. 
(% Madox's Hiſtory of the Exchequer, goo. _ 
h 4 ſentation z 
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ſentation 3 which was moſt juſt, for otherwiſe, tho“ 
before, every individual had a right vetted in him- 
ſelf, all of them would have been excluded, when 
all the land-holders had a ſhare in the legiſlature 
from any; and this too contrary to the univerſal. 
practice of the antient times; whereas, the admit- 
ting perſons as their repreſentatives was in ſome 
meaſure reſtoring the antient conſtitution, becauſe. 
as the land theſe tenants held, when united in one 
ſeigniory, entitled the poſſeſſor, amongſt other 
rights, to that of a voice in parliament :- ſo was it 
reaſonable, that ſome in behalf of theſe leſſer Ba- 
rons ſhould be authoriſed for the exerciſe of this 
rg which, as a collective body, they could not 
otherwiſe exerciſe. As all theſe leſſer Barons were 
co-ordinate in rank, this naturally devolved on 
ſuch of their body as the reſt conferred it on; the 
perſons ſo choſen were from the tenure of their lands 
called Knights (ſuch is the Taw phraſe borrowed from 
the old Saxon, that ſignifies tenants by military ſer- 
vice) and repreſenting the whole community of the 
reſpective ſhires for which they ſerved; had that 

addition allo. _ | 1 
The general ſummons for the leſſer Barons is by 
this clauſe directed to be in forty days; and that 
term has ſtill continued to be the ſpace betwixt the 
teſte and the return of the writ; within that num- 
ber of days there is ever a county court held, to 
which none but th immediate tenants of the crown 
(the leſſer Barons) came, there was the election 
made, and none other had votes *rill, by the 8th 
of Henry VI. chap. 7. all freeholders of 408. per 
annum had that right given them, which is the 
only act they who are tenants to any private per- 
ſon exerciſe in that place; for ſome time the num 
ber did not ſeem to be welt ſettled, but it was not 
long e're they were fixed to the number that are 
now choſen. Whether they had originally any 
5 N wages 
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wages is not clear, for a very diligent ſearcher of 
our records, could find no writs for levying them 
older than (d) Edward I. Beſides theſe obſerva- 
tions that ariſe from the act itſelf, the writ for the 
election of knights of the ſhire, ſuggeſts one that 
ought not to be omitted: in it we find theſe 
words, Duos Milites Gladiis Cinctos; which, tho? 
now conſidered as of no import, did, however, in 
antient times, contain a deſcription of the perſons 
that were capable of being elected; for our Ger- 
man anceſtors had a cuſtom in their own country 


(as is noted above) of bringing the youth into 


their public meetings; and there, by a ceremony 
ſuited to the ſimplicity of that age, admitting them 
into the number of military perſons. This they 
carried with them into their conqueſts. Long it 
continued in uſe here and elſewhere : our hiſtories 
are full of inſtances of it, as may be ſeen in Sel- 
den's Titles of Honours, and ſeveral uſages now 
common amongſt us are thence derived. When 
knights fees became hereditary, the perſons who 


had paſſed this ceremony were called Milites Gla- 


dio Cincti; thoſe who held by military ſervice, 
but had not, were ſtiled ſimply (e) Milites: hence 
we ſee, that none but thoſe were capable of being 
choſe; but this limitation is now taken off per 23 
Henry VI. chap. 25. | 

As the civil wars in England did introduce a de- 
parture from the antient conſtitution, by the in- 
creaſe of the tenants in chief, ſo the like cauſes, 
tho? not ſo ſoon, ſeem to have produced the like 
effect in other countries; for in Scotland, in the 
year 1425, an act paſſed to oblige all the Barons 
to attend in perſon, and not by proxy, without a 
| lawful impediment. This act making the parlia- 
ment, it ſeems, numerous, the ſame year one 


(4) Prynn on the fourth Inſtitute, p. 2 and 3, 
(e) Cambden's Britan. 246. 
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paſſed to excuſe the ſmall Barons, provided two 
came. commiſſioned from the reſt: by a ſubſequent 
act 32 years after, the denomination of ſmall. Ba- 
rons is determined to all under 20l. per annum; 
but even theſe were obliged to attend, if ſpecially 
ſummoned, and forty- ſix years after, the exemption 
iven to thoſe of 20]. per annum, is extended to 
1 under an hundred marks, with the like clauſe 
Fa the. attendance of theſe, if particularly ſum- 
moned, In Scotland alſo, theſe commiſſioners 
had, by act, paſſed in the year 1427, their charges 
lowed. them; and thereby it is directed, that 
hoſe charges ſhall be levied on the perſons, who 
were by their appearance. excuſed coming : and-in 
the year 1682, an act paſſed, declaring the right 
of election, to reſide only in the immediate tenants 
of the crown, which is ſtill in force throughout that 
part of this Iſle, two counties, I think, only ex- 
cepted. | 5 
In France alſo, the number of immediate te- 
nants of the crown increaſing, as it may be con- 
jectured from the ſelf-· ſame occaſion that it did 
here; the dignity of peers became annexed to 
twelve of the principal feifs that held of the crown, 
and in other large baronies in that kingdom the 
like was alſo practiſed (F). 5 
As the Barons ſucceſs againſt king John, in 
ſome meaſure reſtored the antient conſtitution; ſo 
did Henry III's victory over the great and good 
Earl of Leiceſter introduce a moſt enormous devia- 
tion from it, or at leaſt gave him a eolour for doing 
ſo; for it is ſaid, that he obtained an act of parlia- 
ment to this purpoſe, * Quad omnes illi comites 
4 & barones regni Angliz, quibus ipſe rex digna- 
te tus eſt brevia ſummonitionis derigere, venirent 
« ad parliamentum, & non alii niſi forte dominus 
c rex alia brevia eis dirigere voluiſſet.“ 
(/) Dufreſne in voce Par. 
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Whether this extravagant conſtitution had the 
ſanction of a legal parliament may be juſtly queſ- 
tioned ; or if it had, whether the donation of the 
liberties and praperties of the nation by thoſe 
who were entruſted to defend them was not void, 
as void as an act of a truſtee contrary to his truft 
is: for, as Tacitus ſays, (g) Apud ſapientes 
& caſſa habebantur quz neque dari neque accipi 
ce falva republica poterant.” However, the ex- 
tent of this monſtrous proviſion, and it's real ot 
ſuppoſed effects ſhall be briefly touched. 

1. This clauſe did not enable the king to make 
any new Barons, but only to ſelect whom he pleaſ- 
ed out of thoſe, who before had all an equal right 
to come to parliament, that is, out of the Majores 
Barones. This ſeems alſo to have been the ſenſe of 
lord Coke, who ſays, the writ does not entitle one 
to the privilege of a Baron, till the party has once 
ſat in parliament (5); for the peers are the only 
judges to determine who are capable of being ſum- 
moned, as of their body; and therefore till they 
had allowed the perſon ſummoned to be one of the 
greater Barons, by receiving him into their num- 
ber, no peerage was ſuppoſed to be gained by 
the writ. j 
2. It has been ſaid, that this clauſe introduced a 
new ſpecies of Barons, who are commonly called 
Barons by Writ. This notion was firſt queſtioned 
by the very learned Mr. Prynn, and from him. bor- 
rowed hy others: that learned author aſſerts, that 
theſe Barons, who are called Barons by Writ, 
were really Barons by Tenure; the following ob- 
ſervations do, 1 conceive, evince the truth of his 
Opinion. 8 4 

1. The nature of every writ being only to eom- 
mand the perſon to whom it was directed, to do 


(2) Tacitus, p. 458. 
(% Coke on Littleton, 166. 12 Coke, 70. 
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ſomething he was before under a legal obligation 
to perform, it ſeems a very extravagant thing, to 
ſay it was creative of a new right. 

2. All the peerages that are ſaid to be created 
by the writs, are agreed to be deſcendable to the 
heir general, which ſhews, that the baronies were 
underſtood to be annexed to the land which is al- 
ways preſumed to be fee ſimple. 

3. However modern practice may have varied, 
yet in former times all the perſons who had writs 
were immediate tenants of the crown, and conſe- 
quently Barons in the old ſenſe of the word: fo 
that the barony could not, (though the ſeat in par- 
liament might) be gained by the writ. 

4. If the writ could create a peerage, why might 
not any of the ſuperior nobility be ſo made: ? Yet 
none ever ſuſpected ſuch a thing. | 

5. The calling the peers eldeſt ſons to parlia- 
ment, by ſome © barony firſt in their fathers (for 
none were ever called to the Houſe of Lords by a 
title foreign to their famalies) ſeems'to be grounded 
on the ſame reaſon; for, that barony is either ac- 
tually, or at leaſt by intendment of law, antece- 
dently by the father given to the ſon: ſo that in 
ſuch caſe the ſon being a Baron in the eye of the 
law, was equally capable, as well as any other Ba- 
ron, of receiving the writ, and in conſequence 
thereof, becoming a lord of parliament. 

The crown, under the ſpecious pretence of the 
forecited proviſion of Henry III. exerciſed a power 
of ſending writs, ſometimes to ſome Barons, at other 
times to others, according as the ſeveral factions or 
parties prevailed ; this is the true reaſon of the va- 
riety that may be obſerved in the ſummons to par- 
liament: not as a late author has pretended, from 
many perſons being ſummoned only as aſſiſtants. 

This exorbitant power of the crown, as it was 
firſt exerciſed in times of the utmoſt confuſion, ſo 


Was 
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was it gradually diſuſed, and a method taken to 
fix the members of the legiſlature, in imitation of 
what had long before been practiſed in the creating 
Earls, by making Barons, with a right to ſit in par- 
liament, by patent. This practice was firſt begun 
in Richard IP's time, in the perſon of John Beau- 
champ, Baron of Kidderminſter. Hence the na- 
ture of theſe patents, which have been before en- 
quired into, with reſpect to the creation of Earls, is 
alſo conſiderable in this place: but as moſt of what 
has been ſaid is equally applicable to the Barons 
patents, I ſhall only here mention one argument, 
that the ſtate of affairs in this period of time af- 
fords, and what a late author has wrote in parti- 
cular concerning the Barons. 

If the proviſion of Henry III. is admitted to be 
an act of parliament, as the writ or patent of one 
king cannot diveſt his ſucceſſor of a right given by 
parliament, it muſt neceſſarily follow, that either 
the patents after that time were ſo many acts of 
parliament, or elſe, that they did not convey an 
hereditable right to a ſeat in parhament : one of 
theſe propoſitions is manifeſtly true, which let the 
leatned reader judge. En 
A late author, to prove the parliamentary crea- 
tion of Barons, has inſiſted on three acts of parli- 
ament paſſed in Henry VIIFs time; his expreſſions 
are confuſed, therefore leaſt I ſhould any ways in- 
jure his ſenſe, I will here inſert his own words, 
« Conſiſtent with which notion of the law (viz. 
e that no power but that of king and parliament 
c can create a Barony) Henry VIII. who cannot 
« juſtly be ſuſpected of being a prince willing to 
« diminiſh his prerogative, did derive his exerciſe 
ce of this power from an act of parliament; for in 
« 31 Henry VIII. the king's own manor of 
« Hampton-Court was by act of parliament made 
*« an honour, by which act, the manors of Byflete 
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« and Weybridge, in Com. Surr. and ſeveral 
« other manors, are made part and parcel of that 
* honour : ſo likewiſe in 33 Henry VIII. other 
acts to the ſame purpoſe paſſed in favour of the 
«© manor of Ampthill and Grafton, by which they 
cc were made honours. And I believe that no in- 
« ſtance can be given from the conqueſt unto this 
« day, of any honours being erected otherwiſe 
ie than in parliament.” 

On this paragraph the reader will obſerve, 

1. That the firſt act of parliament was for mak- 
ing Henry VIII's own manor an honour ; and un- 
leis he had an intent to part with that, or had a 
mind to add the title of Baron of Hampton- Court 
to that of King of England, the argument proves 
nothing. 

2. By this author's manner of writing, it ſhould 
ſeem that he had ſeen theſe three acts, and found 
ſomething in them that gave at leaſt a colour for 
his ſuppoſition ; but ſure I am, in one of them, 
which I have ſeen and peruſed, no ſuch thing ap- 
pears, and I am well aſſured nothing does in the 
other two. 

3. One would imagine by this kind of reaſon- 
ing, that Henry VIII. had met with ſome difficul- 
ty in the advancing perſons he intended to honour, 
and took this indirect way of compaſſing his end; 
whereas nothing is leſs true: for he never was on 
any occaſion obſtructed in ſuch deſign; many he 
advanced to the peerage, but not one perſon by the 
grant of theſe honours. 

4. Two of theſe honours (viz. Ampthill and 
Grafton) did in time become the property of ſeve- 
ral ſubjects, yet did they not aſſume the titles of 
Barons of theſe places. 

From this period of time to the preſent, (the ex- 
cluſion of abbots and priors, on the reformation, 
only excepted) the legiſlative power has been veſted 

as 
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as it now is; ſo we may, I think, ſafely conclude, 
that from the earlieſt accounts of time, our an- 
ceſtors in Germany were a free people, and had a 
right to aſſent, or diſſent to all laws; that that 
right was exerciſed, and preſerved under the Saxon 
and Norman kings even to our days: and may an 
uninterrupted exerciſe thereof (for the right itſelf 
can never be extinguiſhed) continue till time ſhall 
be no more. | 
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Baron, the conſequences of it page 120 
—— the leſſer ſent repreſentatives ibid. 
—————- their number encreaſed in Scotland 121 
A the ſmall excluded the parliament of Scotland ib. 
ho divided in Scotland ibid. 
by writ, whether Barons by tenure 123 
are ſuppoſed fee ſimple I 24 
by writ, where the barony before in the father ib. 
when and why firſt made by patent ibid. 
patent, whether paſſed in parliament 125 
by writ, what the gains by ſitting in parliament 123 
Barony, what 71 
when many eſcheated 102 
when ſplit into ſmall tenures ibid. 
Baronage, what 7I 
Barons ſervices, their origin 24 
Berkley-caftle, feoffment of it 117 
— how held ibid. 
Beneficium, the origin and ſenſe of the word 11 
Bondmen had ſome lands aſſigned them 7 
Brady, his opinion of the Saxon legiſlature 40 
Breve Teſtatum, what 107 
Bordarii, who 48 


Burgeſs, what, and who the appellation uſed for 97 
fat in parliament before any knights of the ſhire 98 


Boroughs, their origin | 2.2 
— what . 46 
— made by peers | 85 

I - originally ſo many little commonwealths 89 
the derivation of the word ibid. 

5 the various acceptation of the word idid. 
— how divided | 90 
han originally conſiſted of tradeſmen ibid. 


| how they derive a right to ſend members gr 
— = what rights they had within themſelves 92 
have a judicial and legiſlative power ibid. 


ho they made laws ibid. 
- why they may preſcribe for cuſtoms ibid. 
have loſt much of their ancient rights 93 
—— on the conqueſt preſerved their original equa- 
lity ibid. 
——— ſome held by grand ſerjeanty 94 


oo — when they ſent members to parliament 95 
1 Boroughs, 


ili 1 
Boroughs, their rights compared with the Barons page 96 


— — why they came by repreſentation ibid. 
— - in Scotland all hold of the crown 101 
— their conſtitution ibid. 
— made laws ibid. 
Burſholder, who, and the ſenſe of the word 50 
= elective ibid, 
By-law, derivation of the word 92 
its ſignification - ibid. 

Caorl, how he might become a thane 48 
- why ſo called 53 

- how he held his land ibid. 
Carliſle, the inhabitants called Barons 94 
Cæſar, his character | 2 
Celts, who ſo called | 32 
— their form of government ibid. 


Charters, what 107 
when the plural number introduced in them 109 


Champion, who could make one 80 
Cinque Ports, the inhabitants ſtiled Barons 94 
Civil Law, long neglected in Europe 31 
— when it got footing ibid. 
— - endeavours to eſtabliſh it here ibid. 
— forbid in Spain ibid, 
— prevails generally in Europe ibid. 
— — gave no title to arbitrary power 32 
Coinage, a mark of ſovereignty | 85 
Colloquium, what it ſignifies 20 
Comes, the origin and ſignification of the word 16 
Commons, members of the Saxon legiſlature 60 


Common Pleas, its origin and inſtitution, and the oc- 
caſion thereof 104 


Commiſſioners of the ſhires in Scotland, how choſen 121 


_ have wages, and from whom ibid. 
Confirmation, how it differs from grants BE ) 
—— — why much uſed in old times ibid, 
Contract originally implied | 25 
an expreſs one 26 
Copybolders are the bondmens ſucceſſors 35 
— — why they don't vote at elections ibid, 
— may vote if enfranchiſed ibid. 


Corſe ty its inhabitants ſtiled Barons 


Cottarii, 


K 


iv 
Cottarii, who page 48 
Counties, their origin 10 
how made 110 
how they might be conſolidated III 
County Court, the cauſe of its decline 104 
who obliged to attend at it 120 
Court Baron, whom it conſiſted of 79 
Courts in Scotland, their origin 107 
Curia, what it ſignifies 20 
Cuſtom, how it differs from common law 92 
Cuſtoms in boroughs, their origin ibid. 
Coronation, when the oath taken 26 
— once an act of importance ibid, 
reſembled inveſtitures ibid. 
Cortes, their origin 10 
— ſignification of the word 20 
D 
Diredtum dominium of feuds, in whom 28, 43, 64 
Dei Gratia, by whom this ſtile firſt uſed 67 
why firſt uſurped ibid. 
_ . uſed by the duke of Venice 68 
——— —— the ſtile of the archbiſhop of Canterbury ibid. 
Dukes and Dux, the meaning of the word 16 
Dukedoms, their origin 10 
Durham, how ſtiled in records 82 
Dyets, their origin 10 
— what 20 
— uby ſo called ibid. 
Ealderman, what it ſignifies 14 
Earls, in the Saxon time, what 45 
before Alfred ibid. 
whether they differed from Barons 82, 83 
how divided 8c 
the common diviſion ill grounded ibid. 
Palatine, and others, how they differed ibid. 
Palatine, their nature ibid. 
Palatine of the Rhine, his office 82 
when firſt made without counties 102 
without counties degraded 103 
how made in king John's time 104 


oo 


Earls, 


v | Sp , ow Oo WD © 


Earls, how and why their creation here and in foreign 

countries differ page 105 
often uſed the ſtile of their chief caſtles 110 
when made of places that were no counties ib. 


of Cheſter, the words of his creation 84 
Edward the Confeſſor poliſhed the Norman laws 63 
Engliſh, ever a free people 126 

and Normans had no enmity 63 

F 

Family, how underſtood in the Saxon time 48 
Fealty, the forms of doing it 85 
Fee, the meaning of the word 12 
of the old and new feoffment 102 
Feoffments, originally by word only 106 
——— Without ceremony ibid. 

— why firſt reduced to writing 10 
of the perſons and tenſes they are expreſſed in 
106 
a how atteſted | 107 
Franks, how their kings to decide their titles 19 
| would not fight for their king's title ibid. 
Feuds, their charaQteriſtic and origin II 
when the word firſt uſed I2 
its derivation ibid, 

when and why made hereditary 21 

were eſteemed gifts 22 
Feudal Law, its ſeveral ages 37 
—— its beginnings _ 1 

— what nation gave riſe to it ibid. 
a — prevailed amongſt the Saxons ibid, 
— — What the ancienteſt ſyſtem of it ibid, 
G 
General of the Germans, why veſted with the office 8 
Gerefa, what it ſignifies 13 
Germany, what provinces compriſcd under that name 2 
preſerved its libertics ibid, 

how divided i. 
had few kings | ibid. 
had but two abſolute monarchs ibid, 

great part of it under princes 3 


init the people determined affairs of moment 4 
Germans 
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Germany divided into cantons page 4 
Germans had general meetings, and for what ibid. 
their cuſtom of giving arms to their youth ibid. 
—— — their manner of giving lands ibid, 
—— — their wives and children did the domeſtic bu- 
ſineſs ibid. 
had no common ſuperior ibid. 
ona war Choſe a general ibid, 
——— what power they conferred on their general ibid, 
ho they enrolled their army ibid. 
leſs polite, but more humane than the Romans 
compared with the Romans "bid 
—— milder rulers than the Romans ibid. 
ov they treated ſlaves ibid, 
hy, and how, they ſent colonies abroad 6 
—  — Choſe their general 7 
| ——— found little reſiſtance in the weſt of Europe, and 
why | | ibid, 
— ſettled themſelves in part of the Roman empire 8 
to what their ſucceſs is to be attributed ibid, 
H had the property of their conqueſts in themſelves ib. 
——— armies not paid ibid, 
always valued liberty ibid. 


ho they divided what got by war 8, 9, 10, 11 
—— — what governments they eſtabliſhed where they 


conquered 12, 13 
——— how they treated the inhabitants of the countries 
they conquered 17 
lived under the ſame form of government 36 
eſtabliſhed the ſame form in their conqueſts ibid. 
— how they treated ſlaves 18 
their general an extraordinary magiſtrate Ig 

why they continued their general in their con- 

queſt ibid. 
when their general's power determined 27 

their preſent governments like what ours was 101 
Governments in Europe, conſiſted of ſmall ſtates 1 
— the original obligation of thoſe under one 4 
— their preſent ſtate 32 
— — all built on the feudal law 36 
Grave, the ſignification of the word 13 
its etymology 14 


Guild, what 49 
i'2 | Hamlets, 


vii E 


H 

Hamlets, derivation and meaning of the word page 46 
— their origin ibid. 
Henry I. changed nothing in the legiſlature 102 
Henry II. created Earls according to the old uſage 103 
made feoffments of ſmall fees ibid. 
Heptarchy, when diſſolved 45 
Henry VIII. did not create honours to make Barons by 
them 120 
Henry III. whether his law concerning the Barons is 
binding 122 

Heretage, whence derived I 
the meaning of the word ibid. 
————- who ſo ſtiled 20 
Homage and fealty, the only marks of ſovereignty 26 
from whom due to the king 79 
Honours, what — — | 


how many manors originally compoſed one 71 
in ſubjects hands that did not take a title from 
them 


126 

Huſting, derivation of the word 50 
I 

Judicature, the characteriſtic of ſovereignty 10 

ad why ſeveral ibid. 

Judges, who in the Saxons time 42 

originally for life 99 

why once more conſiderable ibid. 

A why they amerced peers ibid, 

———itincrant when firſt inſtituted 104 
K 

King, whence the word in foreign languages derived 19 

the name when firſt uſed in England 20 

—— General originally the ſame ibid. 

>—— when their reign is ſaid to commence 2.0 

—— joined to their ſubjects by feudal tenures ibid. 

— is not judge alone of the title to a feud 28 


when they could require the ſervice of the peers ib. 
Kings of France, when they could not require their vaſſals 
to go to the war | 29 


Kings 


I viii 
Kings of England, when their vaſſals bound to attend in 


the war page 29 
the extent of their power over their army 30 
amongſt the Saxons, loſt his office on a peace 35 
amongſt the Saxons, elective 57 
Saxon took an oath ibid. 
Saxon inferior to the law and parliament 121 
how originally ſuable 87 
—— when firſt reckoned a diſtin eſtate 106 
—— whether any, and what power gained by the law of 
Henry III. 123 
Kingdom, what 78 
how it differed from other lordſhips ibid, 
King's Bench, its origin 99 
— its juriſdiction ibid. 
Knights of the ſhire, by whom originally eligible 9o 
— when firſt choſe 120 
— - why ſo called ibid. 
— where and by whom choſe ibid. 
1 their number ibid. 
— who eligible ibid. 
— when they firſt had wages ibid. 
L 
Landbolders, amongſt the Saxons, reſided upon their eſtates 
7 47 
3 — how they divided their land ibid. 
Laws of England built on the feudal Jaw 106 
Law Backs, many have been interpolated 36 
Lawyers, originally eccleſiaſtics 41 
Legiſlature of the nations that conquered Britain in the 
people 34 


. whence a right to a ſhare in it is derived 44 
by what names diſtinguiſhed amongſt the Sax- 


ons 56 

— of the Saxons not only in the king 57 
— originally amongſt the Germans and Saxons 

in the proprietors of land ibid. 
— — and fo by the feudal law ibid, 
— — of the Saxons met in open places 58 


— — became veſted in the magiſtrates, and why ibid. 
Legiſlature amongſt the Saxons and Normans alike 60 
and judicial power when firſt ſevered 104 

14 Liegeman, 


Liegeman, who | page 86 
to ſubjects ibid. 
Liberiy, its conſequences, and an inſtance of it 6 
o occaſions an increaſe of people ibid. 
— What places ſo called 32 
Lombards, a people of German origin 7 
London, its many rights 93 
don't exert all its privileges ibid, 
— — its inhabitants ſtiled Barons ibid, 
Lord, derivation and meaning of the word 48 
— - lieutenants, the time and occaſion of making them 
105 

M 
Magiflrates, the origin and meaſure of their power 24 
Mayor, the notation of the word 56 
Malleum, its ſignification 20 
Mannor, what, and the derivation of the word 47 
and pariſhes originally co-extenſive 48 
Merchant, how he might become a thane 49 
Military Tenanis, the value of their fees 68 
— — were the militia of the kingdom 69 
— — eſtabliſhed by William I. 72 
F all the tenants in chief, but one, were ſo ib. 
the extent of their duty ibid. 


Military Tenures, when firſt eſtabliſhed here 73 
A cke number of tenants that held by it ib. 
e — - when aboliſhed 74 
- ——— the various ſenſes of the word 87, 118 
— — of how many kinds at the conqueſt 88 


| N 
Nobility, their riſe 2.2 
Nobilis & Nobilitas, whom theſe words ſignify 56 
Norman Barons, not obliged to attend in foreign wars 


19, 42, 6 
AV introduced the uſe of ſeals * 63 


las how made 65 
Normans, how they differed from the Saxons in their man- 
ner of ſettling here 70 


— how they diſtributed their lands in England 74s 


II 
Normandy, whence ſo called 65 
oy diyided ibid. 


Palatinate, 


r * 


P 
Palatinate, the derivation and notation of the word p. 82 
Paltz-Grave, the ſenſe of the word ibid. 


Parliaments, their origin 


10 
8 — how denominated abroad 20 
of what perſons it conſiſted 79, 95, 147 
VU in the Norman and Saxon times how diftered 97 
in it every ſpot of ground repreſented 98 
- all the members ſat together ibid, 
—— why the ſupreme court of judicature ibid, 
——— why writs of error lye to it ibid, 
Parliament in Scotland, the king's court-baron 101 


— and convention of the eſtates ſynonimous 96 
——— of whom it conſiſted 95 


725 — difference between the Normans and the 

Saxons 97 
— — had the repreſentatives of every ſpot of groundg$ 
— — ſat ee in one houſe ibid. 
Patents for Peerages pa ed in parliament 110 
Peers, of whom they originally held 27 
— ſcheir origin ibid. 
—— when bound to military ſervice 28 
— if dubious, determinable in parliament 


0 
— for neglecting their duty, puniſhable only in — 
liament ibid. 
in England, of whom they held 73 
— in Normandy, of whom they held ibid. 
— never judged by the king alone ibid. 
. how Aled in law ibid, 
—— were ſovereigns over their own vaſſals 84 
—— how {tiled by old writers ibid. 
—— the powers 2 ſed ibid. 
—— made ſubinfeudations 85 
— vaſlals only reſponſible in his court 


—— vaſlals not bound to be ſecurity for the king ibid. 
coined their own mone ibid. 


—— their vaſlals neither did homage nor fealty to the 
kin 


8 
—— how they did it to them wick 
—— had ſubmilitary tenants 8g 
—— of Scotland were princes 101 
— how made by the feudal law 105 
— their aſſent neceſſary in feoffments 107 
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Peers, how teſtified Page 107 
Placitum, its meaning | 21 
Politics, its end 99 
Preſcription, what no ground for one 62 


Princeps, its claſſical meaning 
its ſignification amongſt the middle-aged writers ib. 


Princes in Germany, elective 3 
their authority ibid. 
— when choſen 
—— — were judges ibid. 
aſfigned lands to the people ibid. 
amongſt the Saxons adminiſter juſtice 35 
Privy Counſellor's office for life 99 
in Scotland its origin 101 
its origin 98 
Principalities, their origin 10 
Primarii | 

Primates the meaning of the words 56 

Proceres | 
Prior of Chriſt Church Canterbury, a baron 80 
— = by what ſervice he held ibid. 

R 
Real, the meaning of the word 87 
Recitals, what they evidence 116 
—  — Create no new right ibid. 
— in ſtatutes of greater authority now than former- 
ly, and why ibid. 
Relief, to whom due 89 
Reve, origin of the word 14 
Repreſentation cannot be two degrees of it 119 
Rollo, of whom his army compoſed _—_ 
— Was a Dane ibid. 
the origin of his power ibid, 
——— Conquered Neuſtria | ibid. 
ho his conqueſts divided ibid. 
——- when his legitimate line failed ibid. 
8 

Sapientes, whom this word denotes 41 
Saxons ſubverted the Britiſh government 33 
—— Not ſuch ſavages as has been repreſented ibid. 
w=—— Jatterly comparable to any nation ibid. 
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Saxons their origin Page 34 
not mentioned by Tacitus ibid. 
in time became conſiderable ibid. 
gave laws to half Germany ibid. 

— did not come alone into Britain | ibid: 

—— when they came were Pagans ibid. 

— when they had the uſe of letters ibid. 
they and their confederates that came here were in- 

dependent people ibid. 

—— in laws and government agreed with the other Ger- 

man nations | 35 

— dqelineation of their government ibid, 
governed by twelve princes ibid. 
on a war choſe a king ibid. 
government in Germany when changed ibid. 


none of their monuments older than Chriſtianity 36 
—— what the governm. they eftabliſh'd here reſembled 36 


——— their firſt magiſtrates here 50 
the ranks amongſt them 51 
Seignior, to whom the name applicable 71, 110 
Seignios ies, when and why made hereditary 70 
— what conferred on Normans ibid. 
— - what they conſiſted of 79 
Senior, the meaning of the word in the middle- aged 
writers 16 
Serjeanties divided | 72 
grand and petit, their difference 73 


Services, whether originally, or when firſt annexed to 
feuds 


12 

what reaſonable 22 

of feuds, what it comes in lieu of 28 
——— to whom due ibid. 
cows not due for the private good of the lord ibid. 
Sire is only a contraction of Seignior hg 71 
Sheriffs turn, who obliged to attend it 48 
Slavery contrary to human nature 61 
Sortes Gothicæ, what 17 
Statutes originally firſt aſſented to by the King 108 
——— —— drawn from petition and anſwer ibid, 
ſealed with the great ſeal ibid, 


— when and why in the firſt inſtance put into form ib. 


Summons to parliament, the ſpace betwixt the teſte and 
return 120 


Why not always to the ſame perſon I24 
Tenants 


xiii . 


1 


Tenants in chief, when they multiplied 
had a right to be judged in parliament 
Tenures, their origin 

of various kinds now 

Terra Salica, what 

Teſtes of charters and writs, how 


Page 103 


ibid. 


108 


Thane, no member of the Saxon legiſlature 44, 45, 59 


Derivation of the word 

how rendered in Latin 

— after called tenants by ſerjeanty 
-—— their origin 

Title to a Gift to be determined by the giver 
Trial by batile, its foundation 

Tyr:l, his opinion of the Saxon legiſlature 
his character 

Trything, what 

originally unequal 

A the foundation of their diviſion 
— — Ccoaleiced into little ſtates 

how they differed from ſhires 
— had magiſtrates 
— the names of their magiſtrates 
held pleas within themſelves 
—— their juriſdiction original 

the trading ones paid a fee farm 


SI 
ibid. 
ibid, 
52 
28 
62 
4 
wich 
46 
4 
ibid. 
50 
ibid. 
ibid. 
ibid. 
51 
ibid. 
72 


— left by the Conqueror in the condition he found 


them 


V | 
Jaſſal, its derivation and ſignification 
Favaſſor, to whom his relief is due 


W 


Var, the foundation of it 

—— What it is 

—— when it may be undertook 

— in all one party in the wrong 

——— when any right acquired by it 

—— what right can be acquired by it 

— What good cauſe of waging one 
Wapentake, what 

Warren Earls, of his defence in Quo Warranto 


{1 


1. 3 


Warwick, 


C xiv 


Warwick, its inhabitants ſtiled Barons Page 94 
William the Conqueror had no title to deſpotic power 6x 
how his power is to be determined ibid. 
how the queſtion concerning it is to be ſtated ibid. 
a conqueror of Harold, not the Engliſh 64 
had no quarrel with the Engliſh nation ibid, 
offered Harold ſingle combat ibid, 
— — claimed the crown by title ibid. 
his title not good ibid. 
could have no more power than the perſon he 
claimed under had | ibid, 
had not deſpotic power over his army ibid, 
— how he became Duke of Normandy 65 
— his ſubjects ſo by tenure ibid. 
how his army was compoſed ibid. 
how he got aſſiſtance for his invaſion ibid. 
and his confederates partners 66 
his army not under pay ibid. 
—— refuſed aſſiſtance by forne Normans, and why ib. 
did not rule by a military power 68 
——— had the immediate command of very few milita- 
ry tenants ibid, 
—— —— leſs abſolute in the field than the palace 69 
took the crown lands to himſelf 70 
—— diſpoſſeſſed thoſe that oppoſed him ibid. 
I what lands he gave his confederates ibid. 
— why they were disjoined | ibid. 
aimed at conſolidating the two nations 73 
——— introduced wardſhips and marriages tbid. 
— — how he diſtributed his demeſne ibid, 
——— how many kinds of tenants in chief he had ibid, 
— of what ranks his army was compoſed 88 
the ſecond changed nothing in the legiſlature 101 
——— Witena Gemet, Dr. Brady's opinion of it 40 
——— the meaning of the word. 42 
——— gave riſe to an expreſſion now in uſe 59 
Mita, the meaning of the word 42 
Mrits, their nature 124 
— never ſuppoſed to make any nobleman, but barons 
ibid. 

Y 
Teldeſi Burghwar, what 56 
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AGE 7. to the reference at the bottom add Jo. Mag. Ii: 

toric. Got. 317. P. 13. 1. 11. after Underſtanding, add 
of. P. 42. 1. 8. for Deſtribution, . Dęſolution. Same page, 
at the end of the 3 iſt line, there ſhould be a note of reference, 
and at the bottom of the page there ſhould be inſerted, Vide 
etiam Hick. Diſſert. Epiſt. p. 5.59. P. 46, after the referen- 
ces inſerted with the letter F, add, Jide Brady's Preface to 
bis Treatiſe of Boroughs. p. 2. P. 83. 1.2. for inſtituted, 
r. entitled, P. 86. 1. 4. tor King, r. Kings. P. 89. 1. 18. after 
the word Borough, there ſhould be a reference, and at the Hot- 
tom of the page add Paulus Diacinus, 1, 12. p. 356. 
Brady, &c. | 
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AGE 7. to the reference at the bottom add Jo. Mag. Ili- 

toric. Got. 317. P. 13. I. 11. after Underſtanding, add 
of. P. 42. 1. 8. for Deſtribution, r. Dęſolution. Same page, 
at the end of the 3 iſt line, there ſhould be a note of reference, 
and at the bottom of the page there ſhould be inſerted, Vie 
etiam Hick. Diſſert. Epiſt. p. 5.59. P. 46, after the referen- 
ces inſerted with the letter F, add, Yide Brady's Preface to 
bis Treatiſe ' of Boroughs, p. 2. P. 83. 1. 2. for inſtituted, 
r. entitled. P. 86. I. 4. tor King, r. Kings. P. 89. J. 18. after 
the word Borough, there ſhould be a reference, and at the hot- 
tom of the page add Paulus Diacinus, 1, 12. p. 356 
Brady, &c. | | 


